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D ES IGN-B UIL D -M A INTA IN A GREEM ENT1
L O O P 202 S O UTH M O UNTA IN FREEW A Y P RO JEC T2

This D es ign-B u ild -M aintain A greement(“A greement”)is entered into and effec tive as of3
[ ] 2 0 1 [ _] , by and between the A rizona D epartmentof Trans portation, a4
pu blic agenc y of the S tate of A rizona (“A D O T”), and [NTD – INSERT DEVELOPER’S5
LEGAL NAME], a [NTD – INSERT DEVELOPER’S LEGAL FORM] (“D eveloper”)6
(“A D O T”and “D eveloper, ”c ollec tively “P arties ”).7

8
R E C IT A L S9

A . The S tate of A rizona d es ires to fac ilitate private s ec tor inves tment and1 0
partic ipation in the d evelopmentof the S tate’ s trans portation s ys tem via pu blic -11
private partners hips (“P 3s ”). A c c ord ingly, the A rizona L egis latu re has enac ted12
A rizona Revis ed S tatu tes , Title 2 8 , C hapter 22 , A rtic le 1 (the “S tatu te”), and13
A D O T has ad opted the P 3 P rogram Gu id elines (the “Gu id elines ”), to ac c omplis h14
thatpu rpos e.15

B . A D O T wis hes to enter into an agreementwith a private s ec tor d eveloper to16
d es ign, bu ild and maintain the L oop 20 2 S ou th M ou ntain Freeway, whic h1 7
extend s approximately 22 miles from the M aric opa Freeway s egment of1 8
Inters tate 10 (I-10 )to the P apago Freeway s egmentof I-10 in the s ou thwes tern19
qu ad rantofthe P hoenix M etropolitan A rea (the “P rojec t”).2 0

C . P u rs u ant to the S tatu te and the Gu id elines , A D O T is s u ed a Requ es t for21
Q u alific ations (as amend ed , the “RFQ ”)on O c tober15, 2 0 14.2 2

D . In res pons e to the RFQ , A D O T rec eived five s tatements of q u alific ations on23
D ec ember10 , 2 0 14 and s u bs eq u ently s hortlis ted three propos ers .24

E . O n Ju ne 12 , 2 0 15, A D O T is s u ed to the s hortlis ted propos ers a Requ es tfor25
P ropos als (as s u bs equ ently amend ed by ad d end a, the “RFP ”) to d es ign, bu ild26
and maintain the P rojec t.2 7

F. O n N ovember2 , 2 0 15, A D O T rec eived [] [NTD – INSERT NUMBER OF2 8
PROPOSAL RECEIVED] res pons es to the RFP , inc lu d ing the res pons e of29
D eveloper(the “P ropos al”).30

G. A D O T’ s S enior D epu ty S tate Engineer and an RFP evalu ation c ommittee31
d etermined thatD eveloperwas the propos erthatbes tmetthe s elec tion c riteria32
c ontained in the RFP and thatthe P ropos alwas the one thatprovid ed the bes t33
valu e to the S tate ofA rizona.34

H . O n [ ] [NTD – INSERT DATE THAT STATE ENGINEER35
RATIFIES DEVELOPER’S SELECTION] , the S tate Engineer ac c epted the36
rec ommend ation of A D O T’ s S enior D epu ty S tate Engineer and the RFP37
evalu ation c ommittee and au thorized A D O T s taffto negotiate this A greement.38
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I. This A greementand the other C ontrac tD oc u ments (d efined in S ec tion 1 . 2 . 1)1
c ollec tively c ons titu te a P 3 agreement, as c ontemplated u nd er the S tatu te and2
the Gu id elines , and are entered into in ac c ord anc e with the provis ions of the3
RFP .4

J. The D irec torofA D O T has been au thorized to enterinto this A greementpu rs u ant5
to the S tatu te, and the A rizona S tate Trans portation B oard has inc lu d ed the6
P rojec tin the c u rrentA D O T Five-Year Trans portation Fac ilities C ons tru c tion7
P rogram .8

K. The P arties intend for this A greement, as itrelates to the D & C W ork, to be a9
lu mps u m d es ign-bu ild agreementobligating D eveloperto perform allD & C W ork10
by the C ompletion D ead lines s pec ified herein and forpaymentofthe D & C P ric e,1 1
s u bjec tto c ertain exc eptions s etforth herein. In ord erto allow A D O T to bu d get12
for and financ e the D & C W ork and to red u c e the ris k of c os toverru ns , this13
A greementinc lu d es res tric tions thataffec tD eveloper’ s ability to make c laims for14
inc reas es to the D & C P ric e or extens ions of the C ompletion D ead lines .15
D eveloper hereby agrees to as s u me s u c h res pons ibilities and ris ks and has16
reflec ted the as s u mption ofs u c hres pons ibilities and ris ks in the D & C P ric e.1 7

L . If D eveloperfails to c omplete the D & C W ork by the C ompletion D ead lines s et1 8
forth in the C ontrac tD oc u ments , then A D O T and the members of the pu blic19
repres ented by A D O T wills u ffers u bs tantiallos s es and d amages . The C ontrac t20
D oc u ments provid e that D eveloper s hall pay A D O T s u bs tantial L iqu id ated21
D amages ifs u c h c ompletion is d elayed .2 2

M . The P arties intend forD eveloperto perform the M aintenanc e S ervic es d u ring the23
M aintenanc e P eriod and forthe M aintenanc e P ric e, s u bjec tto c ertain exc eptions24
s etforthherein.25

N O W , TH EREFO RE , in c ons id eration of the s u ms to be paid by A D O T to D eveloper,26
the W orkto be performed by D eveloper, the foregoing premis es and the c ovenants and2 7
agreements s etforthherein, the P arties hereby agree as follows :2 8
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A RTIC L E 1 .1
D EFINITIO NS ; C O NTRA C T D O C UM ENTS ;2

INTERP RETA TIO N O F C O NTRA C T D O C UM ENTS3

1 . 1 D efinitions4

D efinitions forthe terms u s ed in this A greementand the otherC ontrac tD oc u ments are5
c ontained in Exhibit1 .6

1 . 2 C ontrac tD oc u m ents; O rd erofP rec ed enc e7

1 . 2 . 1 The term " C ontrac tD oc u ments " s hallmean the d oc u ments lis ted in8
this S ec tion 1 . 2 . Eac h ofthe C ontrac tD oc u ments is an es s entialpartofthe agreement9
between the P arties , and a requ irementoc c u rring in one is as bind ing as thou gh10
oc c u rring in all. The C ontrac tD oc u ments are intend ed to be c omplementary and to11
d es c ribe and provid e for a c omplete agreement. S u bjec tto S ec tions 1 . 2 . 2 throu gh12
1 . 2 . 6, in the event of any c onflic t among the C ontrac t D oc u ments , the ord er of13
prec ed enc e, from highes tto lowes t, s hallbe as s etforthbelow:14

S u pplemental A greements and A greement amend ments(a)15
(exc lu d ing amend ments to the Tec hnic alP rovis ions whic h are s eparately ad d res s ed in16
s u bparagraphs (d )and (e), below), and allexhibits and attac hments thereto;1 7

This A greement (inc lu d ing all exhibits and the exec u ted(b)1 8
originals ofexhibits thatare c ontrac ts , exc eptExhibit2 ;19

D eveloper’ s P ropos alC ommitments and A TC s (as s etforth in(c )20
Exhibit2);2 1

Tec hnic al P rovis ions amend ments , and all exhibits and(d )22
attac hments to s u c hamend ments ;23

Tec hnic alP rovis ions , and allexhibits and attac hments to the(e)24
Tec hnic alP rovis ions ;25

S pec ialprovis ions in pu blic ations and manu als to the extent(f)26
inc orporated by referenc e into the Tec hnic alP rovis ions ;2 7

P u blic ations and manu als to the extent inc orporated by(g)2 8
referenc e into the Tec hnic alP rovis ions ; and29

RFC S u bmittals to be d eveloped in ac c ord anc e with the(h)30
C ontrac t D oc u ments , provid ed that: (i) s pec ific ations c ontained therein s hallhave31
prec ed enc e over plans ; (ii) no c onflic ts hallbe d eemed to exis tbetween the RFC32
S u bmittals and the otherC ontrac tD oc u ments with res pec tto requ irements of the RFC33
S u bmittals thatA D O T d etermines are more benefic ialthan the requ irements of the34
other C ontrac t D oc u ments ; and (iii) any other D eviations c ontained in the RFC35
S u bmittals s hallhave priority overc onflic tingrequ irements ofotherC ontrac tD oc u ments36
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only to the extentthatthe c onflic ts are s pec ific ally id entified to A D O T by D eveloperand1
A D O T approves s u c hD eviations in writingin its s ole d is c retion.2

1 . 2 . 2 N otwiths tand ing the ord erof prec ed enc e among C ontrac tD oc u ments3
s etforth in S ec tion 1 . 2 . 1 , in the eventand to the extentthatExhibit2-3 expres s ly4
s pec ifies thatitis intend ed to s u pers ed e s pec ific provis ions in the C ontrac tD oc u ments ,5
inc lu d ing approved D eviations expres s ly lis ted in Exhibit2-3, Exhibit2-3 s hallc ontrol6
overs pec ific provis ions ofthe C ontrac tD oc u ments . M oreover, ifa C ontrac tD oc u ment7
c ontains d iffering provis ions on the s ame s u bjec t matter than another C ontrac t8
D oc u ment, the provis ions that es tablis h the higher qu ality, manner or method of9
performingthe W orkoru s e more s tringents tand ard s s hallprevail.1 0

1 . 2 . 3 In the eventof a c onflic tamong any s tand ard s , c riteria, req u irements ,1 1
c ond itions , proc ed u res , s pec ific ations or other provis ions applic able to the P rojec t12
es tablis hed by referenc e to a d es c ribed manu al or pu blic ation within a C ontrac t13
D oc u mentors etofC ontrac tD oc u ments , the s tand ard , c riterion, req u irement, c ond ition,14
proc ed u re, s pec ific ation orotherprovis ion offering higherqu ality orbetterperformanc e15
willapply, u nles s A D O T in its s ole d is c retion, approves otherwis e in writing. If either16
P arty bec omes aware ofany s u c h c onflic t, its hallpromptly notify the otherparty ofthe1 7
c onflic t. A D O T willis s u e a written d etermination res pec ting whic h of the c onflic ting1 8
items s hallapply promptly afteritbec omes aware ofany s u c h c onflic t.19

1 . 2 . 4 P roposal2 0

If the P ropos al, inc lu d ing D eveloper’ s S c hematic D es ign, inc lu d es s tatements ,2 1
offers , terms , c onc epts or d es igns thatc an reas onably be interpreted as offers to22
provid e higherqu ality items than otherwis e requ ired by the otherC ontrac tD oc u ments23
orto perform s ervic es ormeets tand ard s in ad d ition to orbetterthan thos e otherwis e24
requ ired , or otherwis e c ontains terms or d es igns whic h are more ad vantageou s to25
A D O T than the requ irements of the other C ontrac t D oc u ments , as reas onably26
d etermined by A D O T, then D eveloper’ s obligations hereu nd ers hallinc lu d e c omplianc e2 7
with alls u c h s tatements , offers , terms , c onc epts and d es igns , whic h s hallhave the2 8
priority ofD eveloper’ s P ropos alC ommitments .29

1 . 2 . 5 P rojec tM anagem entP lan and M aintenanc e M anagem entP lan30

In the eventof any c onflic t, ambigu ity or inc ons is tenc y between the P rojec t31
M anagement P lan or M aintenanc e M anagement P lan and any of the C ontrac t32
D oc u ments , the latters hallprevail.33

1 . 2 . 6 Referenc e Inform ation D oc u m ents34

C ertain Referenc e Information D oc u ments , or portions thereof, are s pec ific ally35
referenc ed in the C ontrac tD oc u ments forthe pu rpos e of d efining requ irements of the36
C ontrac tD oc u ments . Referenc e Information D oc u ments , orportions thereof, thatare37
s pec ific ally referenc ed in the C ontrac tD oc u ments for the pu rpos e of d efining c ertain38
req u irements s hallbe d eemed inc orporated into the C ontrac tD oc u ments to the extent39
s o referenc ed withthe s ame ord erofpriority as the applic able C ontrac tD oc u ment.40
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1 . 3 C onstru c tion and Interpretation ofC ontrac tD oc u m ents1

1 . 3. 1 Interpretation2

The langu age in allparts of the C ontrac tD oc u ments s hallin allc as es be3
c ons tru ed s imply, as a whole and in ac c ord anc e with its fairmeaning and nots tric tly for4
oragains tany P arty. The P arties ac knowled ge and agree thatthe C ontrac tD oc u ments5
are the prod u c t of an extens ive and thorou gh, arm ’ s length exc hange of id eas ,6
q u es tions , ans wers , information and d rafts d u ring the P ropos alpreparation proc es s ,7
thateac h P arty has been given the opportu nity to ind epend ently review the C ontrac t8
D oc u ments with legalc ou ns el, and thateac h P arty has the requ is ite experienc e and9
s ophis tic ation to negotiate, u nd ers tand , interpretand agree to the partic u larlangu age of10
the provis ions ofthe C ontrac tD oc u ments . A c c ord ingly, in the eventofan ambigu ity in11
or D is pu te regard ing the interpretation of the C ontrac t D oc u ments , the C ontrac t12
D oc u ments s hallnotbe interpreted or c ons tru ed agains tthe P arty preparing it, and13
ins tead other ru les of interpretation and c ons tru c tion s hallbe u tilized . A D O T’ s final14
ans wers to the qu es tions pos ed d u ring the P ropos alpreparation proc es s for this15
A greements hallin no eventbe d eemed partof the C ontrac tD oc u ments and s hallnot16
be relevantin interpretingthe C ontrac tD oc u ments exc eptas they may c larify provis ions1 7
otherwis e c ons id ered ambigu ou s .1 8

1 . 3. 2 Nu m berand Gend er19

In this A greement, terms d efined in the s ingu lar have the c orres pond ing plu ral20
meaning when u s ed in the plu raland vic e vers a, and word s in one gend erinc lu d e all21
gend ers .2 2

1 . 3. 3 H ead ings23

The d ivis ion of this A greement into parts , artic les , s ec tions and other24
s u bd ivis ions is forc onvenienc e ofreferenc e only and s hallnotaffec tthe c ons tru c tion or25
interpretation ofthis A greement. The head ings in this A greementare notintend ed to be26
fu llorprec is e d es c riptions of the textto whic h they referand s hallnotbe c ons id ered2 7
partofthis A greement.2 8

1 . 3. 4 Referenc es to this A greem ent29

The word s “herein”, “hereby”, “hereof”, “hereto”and “hereu nd er”and word s of30
s imilarimportreferto this A greementas a whole and notto any partic u larportion ofit.31
The word s “A rtic le”, “S ec tion”, “paragraph”, “s entenc e”, “c lau s e”and “Exhibit”mean and32
refer to the s pec ified artic le, s ec tion, paragraph, s entenc e, c lau s e or exhibitof, or to,33
this A greement. A referenc e to a s u bs ec tion orc lau s e “above”or“below”refers to the34
d enoted s u bs ec tion orc lau s e within the S ec tion in whic hthe referenc e appears .35

1 . 3. 5 Referenc es to A greem ents and O therD oc u m ents36

Unles s s pec ified otherwis e, a referenc e to an agreementor other d oc u mentis37
c ons id ered to be a referenc e to s u c h agreementor other d oc u ment(inc lu d ing any38
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s c hed u les orexhibits thereto)as itmay be amend ed , mod ified ors u pplemented from1
time to time in ac c ord anc e withits terms .2

1 . 3. 6 Referenc es to A ny P erson3

A referenc e in this A greementto any P ers on atany time refers to s u c h P ers on’ s4
permitted s u c c es s ors and as s igns .5

1 . 3. 7 M eaning ofInc lu d ing6

In this A greement, the word “inc lu d ing”(or “inc lu d e”or “inc lu d es ”) means7
“inc lu d ingwithou tlimitation”and s hallnotbe c ons id ered to s etforthan exhau s tive lis t.8

1 . 3. 8 C om pu tation ofP eriod s9

If a s pec ified d ate to perform any ac t or give any notic e in the C ontrac t10
D oc u ments (inc lu d ing the las td ate “within”a s pec ified time period ) falls on a non-11
B u s ines s D ay, s u c h ac tor notic e may be timely performed on the nexts u c c eed ing12
B u s ines s D ay; provid ed , however, thatnon-B u s ines s D ay d ead lines c ontained in the13
C ontrac tD oc u ments for ac tions to be taken in the eventof an Emergenc y or other14
c irc u ms tanc es , where itis c lear thatperformanc e is intend ed to oc c u r on a non-15
B u s ines s D ay, s hallnotbe extend ed to the nexts u c c eed ingB u s ines s D ay.16

1 . 3. 9 M eaning ofP rom ptly1 7

In this A greement, the word “promptly”means as s oon as reas onably prac tic able1 8
in lightofthen-prevailingc irc u ms tanc es .19

1 . 3. 10 Trad e M eanings2 0

Unles s otherwis e d efined herein, word s or abbreviations thathave well-known21
trad e meanings are u s ed herein in ac c ord anc e withthos e meanings .2 2

1 . 3. 11 D im ensions23

O n plans , working d rawings , and s tand ard plans , c alc u lated d imens ions s hall24
prevailovers c aled d imens ions .25

1 . 3. 12 L aws26

Unles s s pec ified otherwis e, a referenc e to a L aw is c ons id ered to be a referenc e2 7
to: (a)s u c h L aw as itmay be amend ed , mod ified , s u pplemented orinterpreted by the2 8
c ou rts from time to time; (b)allregu lations and ru les pertaining to or promu lgated29
pu rs u antto s u c h L aw; (c ) the s u c c es s or to the L aw res u lting from rec od ific ation or30
s imilarreorganizing of L aws ; and (d )allfu tu re L aws pertaining to the s ame ors imilar31
s u bjec tmatter.32



A rizona D epartmentofTrans portation 7 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

1 . 3. 13 C u rrenc y1

Unles s s pec ified otherwis e, alls tatements of orreferenc es to d ollaramou nts or2
money in this A greementare to the lawfu lc u rrenc y ofthe United S tates ofA meric a.3

1 . 3. 14 Tim e Zones4

Unles s s pec ified otherwis e, referenc es in the A greementto time orhou rs s hallbe5
to M ou ntain S tand ard Time. A rizona d oes notobs erve D aylightS avingTime.6

1 . 4 Referenc ed M anu als, P u blic ations, S tand ard s, P olic ies and S pec ific ations7

1 . 4. 1 Referenc es in the Tec hnic al P rovis ions to manu als or other8
pu blic ations governing the W ork s hallmean the mos trec ented ition orrevis ion thereof9
and amend ments and s u pplements thereto in effec ton the S ettingD ate.1 0

1 . 4. 2 In interpreting s tand ard s , polic ies and s pec ific ations referenc ed in the11
Tec hnic alP rovis ions , the followingapply:1 2

Referenc es to the “projec towner”s hallmean A D O T; and(a)13

Referenc es to “plan(s )”s hallmean the RFC S u bmittals .(b)14

1 . 5 Errors and M isd esc riptions15

1 . 5. 1 D eveloperac knowled ges thatpriorto the Effec tive D ate D eveloperhad16
the opportu nity to id entify any Errors and potentially u ns afe provis ions in the Tec hnic al1 7
P rovis ions and otherC ontrac tD oc u ments , and the opportu nity and d u ty to notify A D O T1 8
of s u c h fac tand of the c hanges to the provis ions thatD eveloper believed were the19
minimu m nec es s ary to rend erthe provis ions c orrec tand s afe. D evelopers hallnottake20
ad vantage oforbenefitfrom any Errorin the C ontrac tD oc u ments thatD eveloperknew21
of or, throu gh the exerc is e of reas onable c are, had reas on to know of prior to the22
Effec tive D ate.23

1 . 5. 2 If itis reas onable or nec es s ary to ad optc hanges to the Tec hnic al24
P rovis ions after the Effec tive D ate to make the provis ions c orrec tand s afe, s u c h25
c hanges s hallnotbe grou nd s forany ad ju s tmentto the P ric e, C ompletion D ead lines or26
otherC laim ; provid ed , however, thatad option of s u c h a c hange s hallbe treated as an2 7
A D O T-D irec ted C hange if: (a)D eveloperneitherknew norhad reas on to know priorto2 8
the Effec tive D ate thatthe provis ion was erroneou s or c reated a potentially u ns afe29
c ond ition; or(b)D eveloperknew of and reported to A D O T the erroneou s orpotentially30
u ns afe provis ion priorto the Effec tive D ate, and A D O T d id notad optreas onable and31
nec es s ary c hanges . IfD eveloperc ommenc es orc ontinu es any W orkaffec ted by s u c h32
a c hange afterthe need forthe c hange was d is c overed ors u s pec ted , ors hou ld have33
been d is c overed ors u s pec ted throu gh the exerc is e ofreas onable c are, D evelopers hall34
bearany ad d itionalc os ts as s oc iated withred oingthe W orkalread y performed .35
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1 . 5. 3 IfD eveloperid entifies any Errors in the C ontrac tD oc u ments (inc lu d ing1
thos e Referenc e Information D oc u ments d es c ribed in S ec tion 1 . 2 . 6), D eveloper s hall2
promptly notify A D O T of s u c h Errors and obtain s pec ific ins tru c tions from A D O T3
regard ingany s u c hErrorbefore proc eed ingwiththe affec ted W ork.4

1 . 5. 4 If D eveloperd etermines thatthe C ontrac tD oc u ments d o notd etailor5
d es c ribe s u ffic iently the W ork or any matter relative thereto, D eveloper s hallrequ es t6
fu rther explanation from A D O T and s hall c omply with any explanation thereafter7
provid ed by A D O T. The fac tthatthe C ontrac tD oc u ments omitor mis d es c ribe any8
d etails ofany W orkthatare nec es s ary to c arry ou tthe intentofthe C ontrac tD oc u ments9
s hall not relieve D eveloper from performing s u c h omitted W ork (no matter how10
extens ive)ormis d es c ribed d etails ofthe W ork. Ins tead , D evelopers hallbe d eemed to11
have known orhave had reas on to know ofs u c h omis s ion ormis d es c ription priorto the12
Effec tive D ate, and s hallperform s u c h W orkas ifthe d etails were fu lly and c orrec tly s et13
forth and d es c ribed in the C ontrac tD oc u ments withou tentitlementto a S u pplemental14
A greement, exc eptas s pec ific ally allowed u nd erA rtic le 14.15

1 . 5. 5 Errors in the S c hematic D es ign thatrequ ire a N ec es s ary S c hematic16
RO W C hange are governed by S ec tions 6. 4. 3 and 14. 4. 1 .1 7

1 . 5. 6 Inc ons is tentorc onflic ting provis ions of the C ontrac tD oc u ments s hall1 8
notbe treated as erroneou s provis ions u nd er this S ec tion 1 . 5, bu tins tead s hallbe19
governed by S ec tion 1 . 2 .2 0

1 . 6 Referenc e Inform ation D oc u m ents21

1 . 6. 1 A D O T has provid ed the Referenc e Information D oc u ments to22
D eveloper.23

1 . 6. 2 Exc ept as provid ed in S ec tions 1 . 2 . 6 and 1 . 6. 3, D eveloper24
ac knowled ges and agrees that:25

The Referenc e Information D oc u ments are notmand atory or(a)26
bind ingon D eveloper;2 7

D eveloper is notentitled to rely on the Referenc e Information(b)2 8
D oc u ments as pres enting any d es ign, engineering or maintenanc e s olu tions or other29
d irec tion, means or method s for c omplying with the requ irements of the C ontrac t30
D oc u ments , GovernmentalA pprovals orL aw;31

A D O T willnotbe liable for any c au s es of ac tion, c laims or(c )32
L os s es s u ffered by any D eveloper-Related Entity by reas on of any u s e of information33
c ontained in, or any ac tion or forbearanc e in relianc e on, the Referenc e Information34
D oc u ments ;35

A D O T has not verified the information in the Referenc e(d )36
Information D oc u ments , and d oes not repres ent or warrant that the information37
c ontained in the Referenc e Information D oc u ments is free from Error or thats u c h38
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information is in c onformity with the requ irements of the C ontrac tD oc u ments , N E P A1
A pproval, otherGovernmentalA pprovals orL aws ;2

W ithou t limiting c lau s e (d ) above, A D O T makes no(e)3
repres entations or warranties as to any s u rveys , d ata, reports or other information4
provid ed by A D O T or other P ers ons c onc erning s u rfac e c ond itions and s u bs u rfac e5
c ond itions , inc lu d ing information relating to Utilities , H azard ou s M aterials , c ontaminated6
grou nd water, arc heologic al, paleontologic al, c u ltu raland his toric res ou rc es , u nexplod ed7
ord nanc e, s eis mic c ond itions , and Threatened or End angered S pec ies , affec ting the8
W ork, the S ite ors u rrou nd ingloc ations ;9

D eveloper s hallhave no rightto ad d itionalc ompens ation or(f)10
C ompletion D ead line ad ju s tmentbas ed on any Error in the Referenc e Information11
D oc u ments ;1 2

D eveloperis c apable of c ond u c ting and obligated hereu nd erto(g)13
c ond u c tReas onable Inves tigation to verify or s u pplementthe Referenc e Information14
D oc u ments ; and15

Ifand to the extentD eveloperoranyone on D eveloper’ s behalf(h)16
in any way u s es information in the Referenc e Information D oc u ments , s u c h u s e is mad e1 7
on the bas is thats u c h u s e is entirely atD eveloper’ s own ris k and atits own d is c retion1 8
and thatD eveloper, notA D O T, is res pons ible fors u c hinformation.19

1 . 6. 3 S ec tion 1 . 6. 2 s hallnotad vers ely affec tthe s pec ific relief available to20
D eveloperu nd erA rtic le 14 forReliefEvents u nd erc lau s es (h), (i), (k), (l), (m)and (q)of21
the d efinition ofReliefEvent.2 2

1 . 7 P rofessionalS ervic es L ic ensing Requ irem ents23

A D O T d oes notintend to c ontrac tfor, pay for, orrec eive any P rofes s ionalS ervic es that24
are in violation of any profes s ionallic ens ing or regis tration laws , and by exec u tion of25
this A greement, D eveloperac knowled ges thatA D O T has no s u c h intent. Itis the intent26
ofthe P arties thatD eveloperis fu lly res pons ible forfu rnis hing the P rofes s ionalS ervic es2 7
of the P rojec t throu gh its elf or S u bc ontrac ts with lic ens ed /regis tered P rofes s ional2 8
S ervic e firm(s )as provid ed herein; and any referenc e to D eveloper’ s res pons ibilities or29
obligations to “perform”the P rofes s ionalS ervic es portions ofthe W orks hallbe d eemed30
to mean thatD eveloper s hall“fu rnis h”the P rofes s ionalS ervic es for the P rojec tas31
d es c ribed in this S ec tion 1 . 7 . The terms and provis ions ofthis S ec tion 1 . 7 s hallc ontrol32
and s u pers ed e every otherprovis ion ofallC ontrac tD oc u ments .33

1 . 8 Fed eralRequ irem ents34

D eveloper s hallc omply and req u ire its S u bc ontrac tors to c omply with allFed eral35
Requ irements , inc lu d ing thos e req u irements s etforth in Exhibit4. In the eventof any36
c onflic tbetween any applic able Fed eralRequ irements and the other requ irements of37
the C ontrac tD oc u ments , the Fed eralRequ irements s hallprevail, take prec ed enc e and38
be in forc e overand agains tany s u c h c onflic tingprovis ions .39
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1 . 9 Inc orporation ofA TC s1

1 . 9. 1 If the C ontrac t D oc u ments inc orporate any A TC s and either2
(a)D eveloperd oes notc omply with one ormore A D O T c ond itions of pre-approvalfor3
the A TC , or(b)D eveloperd oes notobtain the requ ired third -party approvalforthe A TC ,4
then D eveloper s hallc omply with the requ irements in the C ontrac tD oc u ments that5
wou ld have applied in the abs enc e of s u c h A TC , inc lu d ing ac q u iring D eveloper-6
D es ignated RO W nec es s ary to c omply with the C ontrac tD oc u ments . S u c h c omplianc e7
s hallbe withou tany inc reas e in the P ric e, extens ion of the C ompletion D ead lines8
(exc ept to the extent provid ed otherwis e in S ec tion 14. 6. 3 regard ing C ompletion9
D ead line ad ju s tment)orany otherS u pplementalA greement.1 0

1 . 9. 2 A D O T may, in its s ole d is c retion, pres entto D eveloperas a Requ es t11
forC hange P ropos al, in ac c ord anc e with S ec tion 15. 1 . 2 , A TC s c ontained in propos als12
s u bmitted by u ns u c c es s fu lpropos ers , provid ed thatA D O T has paid to the applic able13
propos erthe s tipend as paymentforworkprod u c tprovid ed in res pons e to the RFP .14

1 . 10 A D O T M onetary O bligations15

The P rojec t is inc lu d ed in the c u rrent A D O T Five-Year Trans portation Fac ilities16
C ons tru c tion P rogram . A llA D O T monetary obligations u nd erthe C ontrac tD oc u ments1 7
are s u bjec tto appropriation by the A rizona L egis latu re; provid ed , however, thatin the1 8
abs enc e of s u c h appropriation, s u c h monetary obligations s hallbe payable s olely from19
otheru nenc u mbered lawfu lly available fu nd s of A D O T (whetheravailable ats u c h time20
orin the fu tu re)thatare notfu nd s appropriated by the A rizona L egis latu re. A D O T will21
s u bmita requ es tin ac c ord anc e with applic able L aw to obtain an appropriation from the22
A rizona L egis latu re, ors hallperform ac tions permitted by L aw to obtain, d es ignate, or23
u s e any other lawfu lly available fu nd s thatare notfu nd s appropriated by the A rizona24
L egis latu re. This S ec tion 1 . 1 0 applies to allmonetary obligations of A D O T, s etforth in25
the C ontrac t D oc u ments , notwiths tand ing any c ontrary provis ions of the C ontrac t26
D oc u ments . The C ontrac t D oc u ments d o not c reate a d ebt u nd er the A rizona2 7
C ons titu tion.2 8

29
30
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A RTIC L E 2 .1
TERM ; GENERA L O B L IGA TIO NS O F D EVEL O P ER; REP RES ENTA TIO NS A ND2

W A RRA NTIES3

2 . 1 Term4

This A greements halltake effec ton the Effec tive D ate, and s hallremain in effec tu ntil5
the earlierto oc c u rof: (a)the end of the M aintenanc e P eriod ; or(b)the d ate thatthis6
A greementis terminated as provid ed herein (the “Term”).7

2 . 2 GeneralO bligations ofD eveloper8

2 . 2 . 1 D & C W ork9

A s more fu lly d es c ribed in the C ontrac tD oc u ments , D evelopers hallperform the10
D & C W ork. The D & C W ork s hallinc lu d e the d evelopment, d es ign and c ons tru c tion of11
the P rojec t, c onforming to the B as ic C onfigu ration and otherwis e c omplying with the12
req u irements ofthe C ontrac tD oc u ments , exc eptas otherwis e approved by A D O T in its13
s ole d is c retion. A llmaterials , s ervic es and efforts nec es s ary to ac hieve S u bs tantial14
C ompletion and FinalA c c eptanc e ofthe P rojec ton orbefore the applic able C ompletion15
D ead line s hallbe s olely D eveloper’ s res pons ibility, exc eptas otherwis e s pec ific ally16
provid ed in the C ontrac tD oc u ments . D evelopers hallplan, s c hed u le, and exec u te all1 7
as pec ts of the D & C W ork and s hallc oord inate its ac tivities with allP ers ons who are1 8
d irec tly impac ted by the D & C W ork. S u bjec tto the terms of A rtic le 14, the c os tof all19
D & C W ork, inc lu d ing s u c h materials , s ervic es and efforts as are nec es s ary forthe D & C2 0
W ork, are inc lu d ed in the D & C P ric e.2 1

2 . 2 . 2 M aintenanc e S ervic es22

A s more fu lly d es c ribed in the C ontrac tD oc u ments , D evelopers hallperform the23
M aintenanc e S ervic es . The M aintenanc e S ervic es s hallinc lu d e Rou tine M aintenanc e24
and C apitalA s s etReplac ementW ork, eac h of whic h willbe fu nd ed throu gh s eparate25
fu nd ing s ou rc es . The M aintenanc e S ervic es s hall c omply with c orres pond ing26
requ irements s etforth in the Tec hnic alP rovis ions and other C ontrac tD oc u ments ,2 7
exc eptas otherwis e approved by A D O T in its s ole d is c retion. D evelopers hallfu rnis hall2 8
M aintenanc e S ervic es throu ghou tthe M aintenanc e P eriod , as more s pec ific ally s etforth29
in the Tec hnic al P rovis ions . S u bjec t to the terms of A rtic le 14, the c os t of all30
M aintenanc e S ervic es , inc lu d ingallmaterials , s ervic es and efforts nec es s ary to perform31
the M aintenanc e S ervic es , are inc lu d ed in the M aintenanc e P ric e.32

2 . 2 . 3 Utility S ervic es33

2 . 2 . 3. 1 D evelopers hallprovid e allUtility s ervic e fac ilities (both on-34
S ite and off-S ite)requ ired to c arry ou tthe D & C W ork and C apitalA s s etReplac ement35
W ork. The Utility s ervic e fac ilities inc lu d e thos e need ed for power, gas ,36
c ommu nic ations , water, s ewage and d rainage. Exc eptforinc rementalad d itionalc os ts37
d irec tly attribu table to a Relief Event, D eveloper is res pons ible for allc os ts of s u c h38
Utility s ervic e fac ilities , inc lu d ing c os ts ofd es ign and c ons tru c tion (both on-S ite and off-39
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S ite), GovernmentalA pprovals , c onnec tion fees , tes ting, ins pec tion, and c ertific ation,1
and Utility s ervic e/u s age fees and c harges req u ired to perform the D & C W ork and2
C apitalA s s etReplac ementW ork. W ithou tlimiting the foregoing, D evelopers hallpay3
for and s u pply, atits s ole c os tand expens e, water u s ed to meetthe land s c ape4
es tablis hmentrequ irements s etforth in S ec tions D R 450 and C R 450 of the Tec hnic al5
P rovis ions u ntilthe S u bs tantialC ompletion D ate.6

2 . 2 . 3. 2 D evelopers hallpay for:7

The c os ts ofelec tric ity and waters ervic e fac ilities and(a)8
s ervic e/u s age fees and c harges at the maintenanc e yard (s ) d es c ribed in S ec tion9
M R 40 0 . 2 . 2 . 2 ofthe Tec hnic alP rovis ions ;1 0

The c os ts of Utility s ervic e fac ilities and Utility(b)11
s ervic e/u s age fees and c harges at any of D eveloper’ s Temporary W ork A reas or12
D eveloper’ s P rojec toffic es ;13

Fu elc os ts for pu mp s tations other than the exis ting(c )14
pu mps tation on the Inters tate 10 ;15

The c os ts of irrigation water d u ring the plant(d )16
es tablis hmentperiod for C harac ter A rea 2 and for the portion of C harac ter A rea 31 7
land s c ape limits between ju s teas tof51 s tA venu e (north ofthe GRIC bou nd ary)to half1 8
a mile northofElliotRoad ; and19

Irrigation water in exc es s of the maximu m annu al(e)20
wateru s e req u irements as es tablis hed in the applic able Third -P arty A greement.2 1

2 . 2 . 3. 3 D eveloper s hall not be requ ired to pay for Utility22
c ons u mption requ ired to perform Rou tine M aintenanc e, exc ept as provid ed in23
S ec tion 2 . 2 . 3. 2 . Forc larity, D evelopers hallnotbe requ ired to pay (a)elec tric ity c os ts24
forthe normaloperation ofroad way lighting, ITS , irrigation and traffic s ignals , or(b)the25
c os tofwaterforirrigation exc eptas provid ed in S ec tions 2 . 2 . 3. 2(d )and (e).26

2 . 3 Representations, W arranties and C ovenants ofD eveloper2 7

D eveloper makes the repres entations , warranties and c ovenants s et forth in this2 8
S ec tion 2 . 3.29

2 . 3. 1 D u ring all period s nec es s ary for the performanc e of the W ork,30
D eveloper and its S u bc ontrac tors s hall maintain all requ ired au thority, lic ens es ,31
regis trations , profes s ionalability, s kills and c apac ity to perform the W orkin ac c ord anc e32
withthe requ irements c ontained in the C ontrac tD oc u ments .33

2 . 3. 2 A s of the Effec tive D ate, bas ed u pon D eveloper’ s Reas onable34
Inves tigation, D eveloperhas evalu ated the c ons traints affec tingd es ign and c ons tru c tion35
ofthe P rojec t, inc lu d ingthe limits ofthe S c hematic RO W as wellas the c ond itions ofthe36
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N EP A A pproval, and has reas onable grou nd s for believing and d oes believe thatthe1
P rojec tc an be d es igned and bu iltwithin s u c h c ons traints .2

2 . 3. 3 D eveloper has evalu ated the feas ibility of performing the D & C W ork3
within the C ompletion D ead lines and for the D & C P ric e, ac c ou nting for c ons traints4
affec ting the P rojec t, inc lu d ing the M aximu m A llowable C u mu lative D raw S c hed u le s et5
forth in Exhibit6 and the as s u med N TP 3 W ind ow, and has reas onable grou nd s for6
believingand d oes believe thats u c h performanc e (inc lu d ingac hievementofS u bs tantial7
C ompletion and FinalA c c eptanc e by the applic able C ompletion D ead lines forthe D & C8
P ric e) is feas ible and prac tic able, s u bjec t to D eveloper’ s right to s eek relief for9
N ec es s ary S c hematic RO W c hanges u nd erA rtic le 14.1 0

2 . 3. 4 D eveloperhas evalu ated the feas ibility ofperforming the M aintenanc e11
S ervic es throu ghou tthe M aintenanc e P eriod and for the M aintenanc e P ric e and has12
reas onable grou nd s for believing and d oes believe thats u c h performanc e is feas ible13
and prac tic able.14

2 . 3. 5 P riorto the P ropos alD u e D ate and in ac c ord anc e with Good Ind u s try15
P rac tic e, D eveloper c ond u c ted a Reas onable Inves tigation and as a res u ltof s u c h16
Reas onable Inves tigation is familiarwith and ac c epts the phys ic alrequ irements of the1 7
W ork, s u bjec tto D eveloper’ s rightto s eekreliefu nd erA rtic le 14.1 8

2 . 3. 6 D eveloperhas familiarized its elf with the requ irements of any and all19
applic able L aws and the c ond itions of any requ ired GovernmentalA pprovals prior to20
entering into this A greement. A s of the Effec tive D ate, D eveloper has no reas on to21
believe thatany GovernmentalA pprovalreq u ired to be obtained by D eveloperwillnot22
be granted in d u e c ou rs e and thereafterremain in effec ts o as to enable the W ork to23
proc eed in ac c ord anc e withthe C ontrac tD oc u ments .24

2 . 3. 7 A llW ork fu rnis hed by D eveloper s hallbe performed by or u nd er the25
s u pervis ion ofP ers ons who hold allnec es s ary and valid lic ens es to perform the W orkin26
the S tate, by pers onnelwho are c arefu l, s killed , experienc ed and c ompetentin their2 7
res pec tive trad es orprofes s ions , who are profes s ionally qu alified to perform the W orkin2 8
ac c ord anc e with the C ontrac t D oc u ments and who s hall as s u me profes s ional29
res pons ibility for the ac c u rac y and c ompletenes s of the D es ign D oc u ments ,30
C ons tru c tion D oc u ments and otherd oc u ments prepared orc hec ked by them .31

2 . 3. 8 A s of the Effec tive D ate, D eveloper is a [NTD – INSERT32
DEVELOPER’S FORM OF LEGAL ENTITY] d u ly organized and valid ly exis ting u nd er33
the laws of the [NTD – INSERT DEVELOPER’S STATE OF ORGANIZATION] with all34
requ is ite power and all requ ired lic ens es to c arry on its pres ent and propos ed35
obligations u nd er the C ontrac tD oc u ments and has fu llpower, rightand au thority to36
exec u te and d eliverthe C ontrac tD oc u ments and the S u bc ontrac ts to whic h D eveloper37
is (or willbe) a party and to perform eac h and allof the obligations of D eveloper38
provid ed forherein and therein.39
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2 . 3. 9 D eveloperis d u ly qu alified to d o bu s ines s , and is in good s tand ing, in1
the S tate as ofthe Effec tive D ate, and willremain in good s tand ingthrou ghou tthe Term2
and for as long thereafter as any obligations remain ou ts tand ing u nd er the C ontrac t3
D oc u ments .4

2 . 3. 10 A tany time a Gu aranty is requ ired to be in plac e pu rs u antto the5
C ontrac tD oc u ments , the applic able Gu arantoris d u ly organized , valid ly exis ting and in6
good s tand ing u nd er the laws of the s tate of its organization, is d u ly qu alified to d o7
bu s ines s in, and is in good s tand ing in, the S tate, and s hallremain in good s tand ing for8
as long as any obligations gu aranteed by s u c h Gu arantorremain ou ts tand ing u nd erthe9
C ontrac tD oc u ments and eac h s u c h Gu arantorhas allrequ is ite powerand allrequ ired1 0
lic ens es to c arry on its pres ent and propos ed obligations u nd er the C ontrac t11
D oc u ments .1 2

2 . 3. 11 A tany time a Gu aranty is requ ired to be in plac e pu rs u antto the13
C ontrac tD oc u ments , allrequ ired approvals have been obtained with res pec tto the14
exec u tion, d elivery and performanc e of s u c h Gu aranty, and performanc e of s u c h15
Gu aranty willnotres u ltin a breac h of or a d efau ltu nd er the applic able Gu arantor’ s16
organizationald oc u ments orany ind entu re orloan orc red itagreementorothermaterial1 7
agreementor ins tru mentto whic h the applic able Gu arantor is a party or by whic h its1 8
properties and as s ets may be bou nd oraffec ted .19

2 . 3. 12 Eac h Gu aranty has been d u ly au thorized by allnec es s ary c orporate20
ac tion, has been d u ly exec u ted and d elivered by eac h Gu arantor, and c ons titu tes the21
legal, valid and bind ing obligation ofs u c h Gu arantor, enforc eable in ac c ord anc e with its22
term , s u bjec tonly to applic able bankru ptc y, ins olvenc y and s imilar laws affec ting the23
enforc eability ofthe rights ofc red itors generally and the generalprinc iples ofeq u ity.24

2 . 3. 13 The exec u tion, d elivery and performanc e of the C ontrac tD oc u ments25
and the Key S u bc ontrac ts to whic h D eveloperis (orwillbe)a party have been (orwill26
be) d u ly au thorized by allnec es s ary c orporate ac tion of D eveloper; eac h pers on2 7
exec u ting the C ontrac tD oc u ments and the Key S u bc ontrac ts on behalf of D eveloper2 8
has been (or atthe time of exec u tion willbe) d u ly au thorized to exec u te and d eliver29
eac h s u c h d oc u menton behalfofD eveloper; and the C ontrac tD oc u ments and the Key30
S u bc ontrac ts have been (orwillbe)d u ly exec u ted and d elivered by D eveloper.31

2 . 3. 14 N either the exec u tion and d elivery by D eveloper of the C ontrac t32
D oc u ments orthe Key S u bc ontrac ts to whic h D eveloperis (orwillbe)a party, northe33
c ons u mmation ofthe trans ac tions c ontemplated hereby orthereby, is (oratthe time of34
exec u tion willbe)in c onflic twith or has res u lted or willres u ltin a d efau ltu nd eror a35
violation of the governing ins tru ments or organizationald oc u ments of D eveloper or a36
breac h or d efau ltu nd er any ind entu re or loan or c red itagreementor other material37
agreementorins tru mentto whic h D eveloperis a party orby whic h its properties and38
as s ets may be bou nd oraffec ted .39

2 . 3. 15 Eac h of the C ontrac tD oc u ments and the Key S u bc ontrac ts to whic h40
D eveloperis (orwillbe)a party c ons titu tes (oratthe time ofexec u tion and d elivery will41
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c ons titu te) the legal, valid and bind ing obligation of D eveloper, enforc eable agains t1
D eveloper, in ac c ord anc e with its terms , s u bjec t only to applic able bankru ptc y,2
ins olvenc y and s imilar laws affec ting the enforc eability of the rights of c red itors3
generally and to generalprinc iples ofeq u ity.4

2 . 3. 16 A s of the Effec tive D ate, there is no ac tion, s u it, proc eed ing,5
inves tigation or litigation pend ing and s erved on D eveloper whic h c hallenges6
D eveloper’ s au thority to exec u te, d eliverorperform , orthe valid ity orenforc eability of,7
the C ontrac tD oc u ments or the Key S u bc ontrac ts to whic h D eveloper is a party, or8
whic h c hallenges the au thority of any of D eveloper’ s offic ials thatare exec u ting the9
C ontrac tD oc u ments orthe Key S u bc ontrac ts ; and D eveloperhas d is c los ed to A D O T10
prior to the Effec tive D ate any pend ing and u n-s erved or threatened ac tion, s u it,1 1
proc eed ing, inves tigation orlitigation with res pec tto s u c h matters ofwhic h D eveloperis12
aware.13

2 . 3. 1 7 A s of the P ropos alD u e D ate, D eveloperd is c los ed to A D O T in writing14
allorganizationalc onflic ts of interes tof D eveloper and its S u bc ontrac tors of whic h15
D eveloperwas ac tu ally aware; and between the P ropos alD u e D ate and the Effec tive16
D ate, D eveloperhas notobtained knowled ge ofany ad d itionalorganizationalc onflic tof1 7
interes t, and there have been no organizational c hanges to D eveloper or its1 8
S u bc ontrac tors id entified in its P ropos alwhic h have notbeen approved in writing by19
A D O T. Forthis pu rpos e, organizationalc onflic tofinteres thas the meaning s etforth in20
the RFP .2 1

2 . 3. 1 8 To the extentthe L ead S u bc ontrac tor, the L ead Engineering Firm or22
the L ead M aintenanc e Firm is notD eveloper, D eveloperrepres ents and warrants , as of23
the effec tive d ate ofthe relevantS u bc ontrac t, as follows :24

Eac h ofthe L ead S u bc ontrac tor, the L ead EngineeringFirm and(a)25
the L ead M aintenanc e Firm is d u ly organized , valid ly exis ting and in good s tand ing26
u nd erthe laws ofthe s tate ofits organization and is d u ly qu alified to d o bu s ines s , and is2 7
in good s tand ing, in the S tate;2 8

The owners hipinteres ts ofeac hofthem thatis a s ingle pu rpos e(b)29
entity formed for the P rojec t(inc lu d ing options , warrants and other rights to ac q u ire30
owners hip interes ts ), is owned by the P ers ons whom D eveloper has s etforth in a31
written c ertific ation d elivered to A D O T priorto the Effec tive D ate;32

Eac h of them has the power and au thority to d o allac ts and(c )33
things and exec u te and d eliver allother d oc u ments as are requ ired to be d one,34
obs erved orperformed by itin c onnec tion withits engagementby D eveloper;35

Eac h ofthem has (i)obtained and willmaintain allnec es s ary or(d )36
requ ired regis trations , permits , lic ens es and approvals req u ired u nd er applic able L aw37
and (ii) expertis e, q u alific ations , experienc e, c ompetenc e, s kills and know-how to38
perform the D & C W ork and M aintenanc e S ervic es , as applic able, in ac c ord anc e with39
the C ontrac tD oc u ments ;40
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Eac h of them will c omply with all health, s afety and(e)1
environmentalL aws in the performanc e of any work ac tivities for, or on behalf of,2
D eveloperforthe benefitofA D O T; and3

N one of them is in breac h of any applic able L aw thatwou ld(f)4
have a materialad vers e effec ton any as pec tofthe W ork.5

2 . 4 Representations and W arranties ofA D O T6

A D O T makes the repres entations , warranties and c ovenants s et forth in this7
S ec tion 2 . 4.8

2 . 4. 1 A s of the Effec tive D ate, A D O T has fu llpower, rightand au thority to9
exec u te, d eliverand perform its obligations u nd er, in ac c ord anc e with and s u bjec tto the10
terms and c ond itions ofthe C ontrac tD oc u ments to whic hitis a P arty.1 1

2 . 4. 2 Eac h P ers on exec u ting on behalfofA D O T, the C ontrac tD oc u ments to12
whic h A D O T is a P arty, has been oratthe time of exec u tion willbe d u ly au thorized to13
exec u te eac hs u c hd oc u menton behalfofA D O T.14

2 . 4. 3 A s of the Effec tive D ate, there is no ac tion, s u it, proc eed ing,15
inves tigation or litigation pend ing and s erved on A D O T whic h c hallenges A D O T’ s16
au thority to exec u te, d eliverorperform , orthe valid ity orenforc eability of, the C ontrac t1 7
D oc u ments to whic h A D O T is a P arty, orwhic h c hallenges the au thority of the offic ials1 8
exec u ting the C ontrac tD oc u ments ; provid ed , however, thatno s u c h repres entation is19
mad e regard ing the exis tenc e oreffec toflitigation regard ing c omplianc e with N EP A or20
otherlaws id entified in the Fed eralH ighway A d minis tration Rec ord of D ec is ion forthe21
P rojec td ated M arc h5, 2 0 15.2 2

2 . 4. 4 A s of the Effec tive D ate, eac h of the C ontrac tD oc u ments to whic h23
A D O T is (or willbe) a party c ons titu tes (or atthe time of exec u tion and d elivery will24
c ons titu te)the legal, valid and bind ingobligation ofA D O T, enforc eable agains tA D O T in25
ac c ord anc e with its terms , s u bjec tonly to applic able bankru ptc y, ins olvenc y and s imilar26
laws affec ting the enforc eability of the rights of c red itors generally and to general2 7
princ iples ofeq u ity.2 8

2 . 4. 5 The exec u tion and d elivery by A D O T ofthis A greementwillnotres u lt,29
atthe time ofexec u tion, in a d efau ltu nd erany otheragreementorins tru mentto whic hit30
is a party orby whic hitis bou nd .31

2 . 4. 6 The exec u tion and d elivery by A D O T of the C ontrac tD oc u ments and32
performanc e by A D O T of its obligations thereu nd er willnotc onflic twith any L aws33
applic able to A D O T thatare valid and in effec ton the Effec tive D ate; provid ed , however,34
thatno s u c h repres entation is mad e regard ing the exis tenc e or effec tof litigation35
regard ing c omplianc e with N EP A or other laws id entified in the Fed eralH ighway36
A d minis tration Rec ord ofD ec is ion forthe P rojec td ated M arc h5, 2 0 15.37

2 . 5 S u rvivalofRepresentations and W arranties38
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The repres entations and warranties of D eveloper and A D O T c ontained herein s hall1
s u rvive expiration orearliertermination ofthis A greement.2
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A RTIC L E 3.1
M A NA GEM ENT S YS TEM S A ND O VERS IGH T2

3. 1 S u bm ittal, Review and A pprovalTerm s and P roc ed u res3

3. 1 . 1 General4

This S ec tion 3. 1 s ets forth u niform terms and proc ed u res thats hallgovern all5
S u bmittals to A D O T pu rs u antto the C ontrac tD oc u ments orthe P rojec tM anagement6
P lan, M aintenanc e M anagementP lan and c omponentplans thereu nd er. In the eventof7
any irrec onc ilable c onflic tbetween the provis ions of this S ec tion 3. 1 and any other8
provis ions of the C ontrac tD oc u ments or the P rojec tM anagementP lan, M aintenanc e9
M anagementP lan and c omponentplans thereu nd erc onc ernings u bmis s ion, review and1 0
approvalproc ed u res , this S ec tion 3. 1 s hallexc lu s ively govern and c ontrol, exc eptto the11
extentthatthe c onflic tingprovis ion expres s ly s tates otherwis e.1 2

3. 1 . 2 Tim e P eriod s13

3. 1 . 2 . 1 Exc eptas otherwis e provid ed in this S ec tion 3. 1 . 2 or in14
S ec tion 7 . 5, wheneverA D O T is entitled to review, c ommenton, review and c omment15
on, orto affirmatively approve orac c ept, a S u bmittal, A D O T willhave a period of ten16
B u s ines s D ays to ac tafterthe d ate A D O T rec eives an ac c u rate and c omplete S u bmittal1 7
in c onformity with the C ontrac tD oc u ments , togetherwith a c ompleted trans mittalform1 8
in a form to be mu tu ally agreed by the P arties and all nec es s ary or requ es ted19
information and d oc u mentation c onc erning the s u bjec tmatter. IfA D O T d etermines that20
a S u bmittalis notc omplete, A D O T willnotify D eveloperofs u c h d etermination within ten21
B u s ines s D ays of rec eiptof s u c h S u bmittal. A D O T’ s review period forD eveloper’ s re-22
s u bmis s ion of a previou s ly s u bmitted , c omplete S u bmittals hallbe ten B u s ines s D ays .23
The P arties s hallagree in good faith u pon any nec es s ary extens ions of the review-24
c omment-and -approvalperiod to ac c ommod ate partic u larly c omplex orc omprehens ive25
S u bmittals .26

3. 1 . 2 . 2 If any otherprovis ion of the C ontrac tD oc u ments expres s ly2 7
provid es a longerors horterperiod forA D O T to ac t, s u c h period s hallc ontroloverthe2 8
time period s s etforth in S ec tion 3. 1 . 2 . 1 . Ifthe time period forA D O T to ac ts hou ld end29
on a d ay when A D O T is c los ed , the time period s hallau tomatic ally be extend ed to the30
nextd ay when A D O T is open.31

3. 1 . 2 . 3 If atany given time A D O T is in rec eiptof more than (a)2032
c onc u rrent S u bmittals in the aggregate (or other nu mber of aggregate c onc u rrent33
S u bmittals mu tu ally agreed in writing by A D O T and D eveloper), exc eptS u bmittals of34
parts or c omponents of the P rojec tM anagementP lan prior to is s u anc e of N TP 1 , or35
(b)the maximu m nu mberofc onc u rrentS u bmittals ofany partic u lartype s etforth in any36
other provis ion of the C ontrac t D oc u ments (e. g. , S ec tion GP 11 0 . 1 0 . 2 . 6. 3 of the37
Tec hnic alP rovis ions ), A D O T may extend the applic able period foritto ac tto thatperiod38
in whic h A D O T c an reas onably ac c ommod ate the S u bmittals u nd erthe c irc u ms tanc es ,39
or s u c h other period of extens ion s etforth in any other provis ion of the C ontrac t40
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D oc u ments , and no s u c h extens ion s hallc ons titu te an A D O T-C au s ed D elay, A D O T-1
D irec ted C hange, Relief Eventorotherbas is forany C laim . H owever, if atany time2
A D O T is in rec eiptofs ome S u bmittals s u bjec tto c lau s e (a)above and s ome S u bmittals3
s u bjec tto c lau s e (b) above, then the higher nu mber of S u bmittals s hallbe u s ed to4
d etermine whetherA D O T may extend the applic able period foritto ac t. S u bmittals are5
d eemed to be c onc u rrentto the extentthe review time period s available to A D O T u nd er6
this S ec tion 3. 1 . 2 regard ing s u c h S u bmittals entirely or partially overlap. W henever7
A D O T is in rec eiptofexc es s c onc u rrentS u bmittals , D evelopermay es tablis h by written8
notic e to A D O T an ord er of priority for proc es s ing s u c h S u bmittals ; and A D O T will9
attemptto c omply with s u c hord erofpriority.1 0

3. 1 . 2 . 4 A lltime period s for A D O T to ac ts hallbe extend ed by the11
period of any d elay c au s ed by any Relief Event(for this pu rpos e mod ified , where12
applic able, to referto D eveloperac ts oromis s ions ratherthan A D O T’ s )orc au s ed by13
d elay, ac t, omis s ion, breac h, fau ltornegligenc e ofany D eveloper-Related Entity.14

3. 1 . 2 . 5 D u ring any time there exis ts a P ers is tentD eveloperD efau lt,15
the applic able period forA D O T to ac ton any S u bmittals rec eived d u ring s u c h time, and16
notrelated to c u ring the P ers is tentD eveloperD efau lts hallau tomatic ally be extend ed1 7
by ten B u s ines s D ays .1 8

3. 1 . 2 . 6 A D O T willend eavor to reas onably ac c ommod ate a written19
requ es tfrom D eveloperforexped ited ac tion on a s pec ific S u bmittal, within the prac tic al20
limitations on availability of A D O T pers onnelappropriate for ac ting on the types of21
S u bmittalin qu es tion; provid ed D eveloper s ets forth in its requ es ts pec ific , abnormal22
c irc u ms tanc es , notc au s ed by a D eveloper-Related Entity, d emons trating the need for23
exped ited ac tion. This provis ion s hallnotapply, however, d u ring any time d es c ribed in24
S ec tion 3. 1 . 2 . 4 or3. 1 . 2 . 5.25

3. 1 . 3 A D O T D isc retionary A pprovals26

3. 1 . 3. 1 If the S u bmittal is one where the C ontrac t D oc u ments2 7
ind ic ate approvalorc ons entorac c eptanc e is req u ired from A D O T in its s ole d is c retion2 8
orabs olu te d is c retion, then A D O T’ s lac k of approval, d etermination, d ec is ion orother29
ac tion within the applic able time period d es c ribed in S ec tion 3. 1 . 2 s hallbe d eemed30
d is approval. Ifapprovalis s u bjec tto the s ole d is c retion orabs olu te d is c retion ofA D O T,31
then A D O T’ s d ec is ion s hallbe final, bind ing and nots u bjec tto the D is pu te Res olu tion32
P roc ed u res and s u c h d ec is ion s hallnotc ons titu te an A D O T-C au s ed D elay, A D O T-33
D irec ted C hange, ReliefEventorotherbas is forany C laim .34

3. 1 . 3. 2 If the S u bmittal is one where the C ontrac t D oc u ments35
ind ic ate approvalor c ons entor ac c eptanc e is req u ired from A D O T in its good faith36
d is c retion and A D O T d elivers no approval, c ons ent, d etermination, d ec is ion or other37
ac tion within the applic able time period u nd erS ec tion 3. 1 . 2 , then D evelopermay d eliver38
to A D O T a written notic e s tating the d ate within whic h A D O T was to have d ec id ed or39
ac ted and thatifA D O T d oes notd ec id e orac twithin five B u s ines s D ays afterrec eiptof40
the notic e, d elay from and afterlaps e ofthe applic able time period u nd erS ec tion 3. 1 . 241



A rizona D epartmentofTrans portation 2 0 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

may c ons titu te A D O T-C au s ed D elay for whic h D eveloper willbe entitled to is s u e a1
Relief EventN otic e u nd erS ec tion 14. 1 . 2 . If the approvalis s u bjec tto the good faith2
d is c retion of A D O T, then its d ec is ion s hallbe bind ing u nles s itis finally d etermined by3
c lear and c onvinc ing evid enc e thats u c h d ec is ion was arbitrary or c apric iou s . If the4
d ec is ion is d etermined to be arbitrary and c apric iou s and c au s es d elay, itwillc ons titu te5
and be treated as an A D O T-C au s ed D elay.6

3. 1 . 4 O therA D O T A pprovals7

3. 1 . 4. 1 W heneverthe C ontrac tD oc u ments ind ic ate thata S u bmittal8
orothermatteris s u bjec tto A D O T’ s approvalorc ons entbu tthe approvalorc ons entis9
one not governed by S ec tion 3. 1 . 3 c onc erning d is c retionary approvals , then the10
s tand ard s hallbe reas onablenes s .1 1

3. 1 . 4. 2 W heneverthe reas onablenes s s tand ard applies and A D O T12
d elivers no approval, c ons ent, d etermination, d ec is ion or other ac tion within the13
applic able time period u nd er S ec tion 3. 1 . 2 , then D eveloper may d eliver to A D O T a14
written notic e s tatingthe d ate within whic hA D O T was to have d ec id ed orac ted and that15
if A D O T d oes notd ec id e or ac twithin five B u s ines s D ays after rec eiptof the notic e,16
d elay from and after laps e of the applic able time period u nd er S ec tion 3. 1 . 2 may1 7
c ons titu te A D O T-C au s ed D elay for whic h D eveloper willbe entitled to is s u e a Relief1 8
EventN otic e u nd erS ec tion 14. 1 .1 9

3. 1 . 5 A D O T Review and C om m ent2 0

W henever the C ontrac tD oc u ments ind ic ate thata S u bmittalor other matter is21
s u bjec tto A D O T’ s review, c omment, review and c omment, d is approvalors imilarac tion22
notentailing a priorapprovaland A D O T d elivers no c omments , exc eptions , objec tions ,23
rejec tions or d is approvals within the applic able time period u nd er S ec tion 3. 1 . 2 , then24
D evelopermay proc eed thereafteratits elec tion and ris k, withou tpreju d ic e to A D O T’ s25
rights to laterobjec tord is approve in ac c ord anc e with S ec tion 3. 1 . 7 . 1 . N o s u c h failu re26
or d elay by A D O T in d elivering c omments , exc eptions , objec tions , rejec tions or2 7
d is approvals within the applic able time period u nd er S ec tion 3. 1 . 2 s hallc ons titu te an2 8
A D O T-C au s ed D elay, A D O T-D irec ted C hange, Relief Eventor other bas is for any29
C laim . W hen u s ed in the C ontrac tD oc u ments , the phras e " c ompletion of the review30
and c ommentproc es s " , “c omments ad d res s ed ”, “res pond to the c omments ”, “c omments31
(are)(have been)res olved ”ors imilarterminology means either(a)A D O T has reviewed ,32
provid ed c omments , exc eptions , objec tions , rejec tions ord is approvals , and allthe s ame33
have been fu lly res olved , or(b)the applic able time period has pas s ed withou tA D O T34
provid ingany c omments , exc eptions , objec tions , rejec tions ord is approvals .35

3. 1 . 6 S u bm ittals NotS u bjec tto P riorReview, C om m entorA pproval36

W henever the C ontrac t D oc u ments ind ic ate that D eveloper is to d eliver a37
S u bmittal to A D O T bu t expres s no requ irement for A D O T review, c omment,38
d is approval, priorapprovalorotherA D O T ac tion, then D eveloperis u nd erno obligation39
to provid e A D O T any period of time to review the S u bmittalor obtain approvalof it40
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before proc eed ing with fu rtherW ork, and A D O T willhave the right, bu tis notobligated ,1
to atany time review, c ommenton, take exc eption to, objec tto, rejec tord is approve the2
S u bmittalin ac c ord anc e with S ec tion 3. 1 . 7 . 1 . N o failu re ord elay by A D O T in d elivering3
c omments , exc eptions , objec tions , rejec tions or d is approvals with res pec t to the4
S u bmittals hallc ons titu te an A D O T-C au s ed D elay, A D O T-D irec ted C hange, Relief5
Eventorotherbas is forany C laim .6

3. 1 . 7 Resolu tion ofA D O T C om m ents and O bjec tions7

3. 1 . 7 . 1 If the S u bmittal is not governed by S ec tion 3. 1 . 3, then8
A D O T’ s exc eption, objec tion, rejec tion ord is approvals hallbe d eemed reas onable, valid9
and bind ing if bas ed on any of the following grou nd s or other grou nd s s et forth10
els ewhere in the C ontrac tD oc u ments :1 1

The S u bmittalor s u bjec t provis ion thereof fails to(a)12
c omply, or is inc ons is tent, with any applic able c ovenant, c ond ition, req u irement,13
s tand ard , term orprovis ion ofthe C ontrac tD oc u ments orP rojec tM anagementP lan (or14
c omponentplans thereu nd er);15

The S u bmittalors u bjec tprovis ion thereof is notto a(b)16
s tand ard eq u alto orbetterthan Good Ind u s try P rac tic e;1 7

D eveloperhas notprovid ed allc ontentorinformation(c )1 8
req u ired or reas onably requ es ted in res pec tof the S u bmittalor s u bjec tprovis ions19
thereof, in whic h c as e D evelopers hallhave the s u bs eq u entopportu nity to res u bmitthe20
S u bmittalwiththe requ ired c ontentorinformation;2 1

A d option ofthe S u bmittalors u bjec tprovis ion thereof,(d )22
or of any propos ed c ou rs e of ac tion thereu nd er, wou ld res u ltin a c onflic twith or23
violation ofany L aw orGovernmentalA pproval; or24

In the c as e of a S u bmittalthatis to be d elivered to a(e)25
GovernmentalEntity as a propos ed GovernmentalA pproval, or in ord er to obtain,26
mod ify, amend , s u pplement, renew, extend , waive or c arry ou t a Governmental2 7
A pproval, itpropos es c ommitments , req u irements , ac tions , terms orc ond itions thatare2 8
(i) inc ons is tent with the C ontrac t D oc u ments , the P rojec t M anagement P lan (or29
c omponent plans thereu nd er), applic able L aw, the requ irements of Good Ind u s try30
P rac tic e, or A D O T prac tic es for pu blic -private c ontrac ting, or (ii) not u s u al and31
c u s tomary arrangements that A D O T offers or ac c epts for ad d res s ing s imilar32
c irc u ms tanc es affec ting its projec ts (exc eptifu s u aland c u s tomary forA D O T regard ing33
its projec ts d elivered via pu blic -private c ontrac ting).34

3. 1 . 7 . 2 D eveloper s hall res pond in writing to all of A D O T’ s35
c omments , exc eptions , d is approvals and objec tions to a S u bmittaland , exc eptas36
provid ed below, make mod ific ations to the S u bmittalas nec es s ary to fu lly reflec tand37
res olve alls u c h c omments , exc eptions , d is approvals and objec tions , in ac c ord anc e with38
the review proc es s es s etforth in this S ec tion 3. 1 and S ec tion GP 110 . 1 0 . 2 . 6 in the39
Tec hnic alP rovis ions . H owever, if the S u bmittalis notgoverned by S ec tion 3. 1 . 3, the40
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foregoing s hall in no way be d eemed to obligate D eveloper to inc orporate any1
c omments orres olve exc eptions , d is approvals orobjec tions that: (a)are noton any of2
the grou nd s s etforth in S ec tion 3. 1 . 7 . 1 (and noton any other grou nd s s etforth3
els ewhere in the C ontrac tD oc u ments ); (b)are otherwis e notreas onable with res pec tto4
s u bjec tmatter or length; and (c ) wou ld res u ltin a d elay to the C ritic alP ath on the5
P rojec tS c hed u le, in Extra W orkC os ts orin D elay C os ts , exc eptpu rs u antto an A D O T-6
D irec ted C hange. If D eveloper d oes notac c ommod ate or otherwis e res olve any7
c omment, exc eption, d is approvalorobjec tion, D evelopers halld eliverto A D O T within a8
reas onable time period , notto exc eed 30 d ays after rec eiptof A D O T’ s c omments ,9
exc eptions , d is approvals orobjec tions , a written explanation why mod ific ations bas ed1 0
on s u c h c omment, exc eption, d is approval or objec tion are not requ ired . The11
explanation s hallinc lu d e the fac ts , analys es and reas ons thats u pportthe c onc lu s ion.1 2

3. 1 . 7 . 3 The foregoing s hall in no way be d eemed to obligate13
D eveloper to inc orporate any c omments or res olve exc eptions , d is approvals and14
objec tions thatwou ld rend er the S u bmittalerroneou s , d efec tive or les s than Good15
Ind u s try P rac tic e, exc eptpu rs u antto an A D O T-D irec ted C hange.16

3. 1 . 7 . 4 If D eveloperfails to notify A D O T within the time period s et1 7
forth in S ec tion 3. 1 . 7 . 2 , A D O T may d eliverto D evelopera written notic e s tatingthe d ate1 8
by whic h D eveloperwas to have ad d res s ed A D O T’ s c omments and thatif D eveloper19
d oes notad d res s thos e c omments within five B u s ines s D ays afterrec eiptofthis notic e,2 0
then thatfailu re s hallc ons titu te D eveloper’ s agreementto make allc hanges nec es s ary21
to ac c ommod ate and res olve the c ommentor objec tion and fu llac c eptanc e of all22
res pons ibility fors u c h c hanges withou trightto an A D O T-C au s ed D elay, S u pplemental23
A greement, Relief Eventor other C laim , inc lu d ing any C laim thatA D O T as s u mes24
d es ign orotherliability.25

3. 1 . 7 . 5 A fterA D O T rec eives D eveloper’ s explanation as to why the26
mod ific ations are notrequ ired as provid ed in S ec tions 3. 1 . 7 . 2 , 3. 1 . 7 . 3 and 3. 1 . 7 . 4 and2 7
S ec tion GP 11 0 . 1 0 . 2 . 6 of the Tec hnic alP rovis ions , if A D O T is not s atis fied with2 8
D eveloper’ s explanation the P arties s hallattemptin good faith to informally res olve the29
D is pu te. Ifthe P arties are u nable to informally res olve the D is pu te and the S u bmittalis30
notone governed by S ec tion 3. 1 . 3. 1 , the D is pu te s hallbe res olved ac c ord ing to the31
D is pu te Res olu tion P roc ed u res ; provid ed , however, thatif A D O T elec ts to is s u e a32
D irec tive L etter pu rs u ant to S ec tion 15. 3 with res pec t to the matter in D is pu te,33
D evelopers hallproc eed in ac c ord anc e with A D O T’ s D irec tive L etterwhile retaining any34
C laim as to the matterin D is pu te.35

3. 1 . 8 L im itations on D eveloper’ s Rightto Rely36

3. 1 . 8 . 1 N o review, c omment, objec tion, rejec tion, approval,37
d is approval, ac c eptanc e, c onc u rrenc e, c ertific ation (inc lu d ing c ertific ates of S u bs tantial38
C ompletion and FinalA c c eptanc e), or O vers ightby or on behalf of A D O T, inc lu d ing39
review and approvalof the P rojec tM anagementP lan, and no lac k thereof by A D O T,40
s hallc ons titu te ac c eptanc e by A D O T of materials or W ork or waiver of any legalor41
eq u itable rightu nd er the C ontrac tD oc u ments , atL aw, or in equ ity. A D O T willbe42
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entitled to c omplete and ac c u rate S u bmittals , to remed ies for u napproved D eviations ,1
N onc onforming W ork and D eveloper D efau lts , and to id entify and req u ire ad d itional2
W ork whic h mu s t be d one to bring the W ork and P rojec t into c omplianc e with3
requ irements of the C ontrac t D oc u ments , regard les s of whether previou s review,4
c omment, objec tion, rejec tion, approval, d is approval, ac c eptanc e, c onc u rrenc e,5
c ertific ation orO vers ightwere c ond u c ted orgiven by A D O T. Regard les s of any s u c h6
ac tivity or failu re to c ond u c tany s u c h ac tivity by A D O T, D eveloper atalltimes s hall7
have an ind epend entd u ty and obligation to fu lfillthe requ irements of the C ontrac t8
D oc u ments . D eveloper agrees and ac knowled ges thatany s u c h ac tivity or failu re to9
c ond u c tany s u c hac tivity by A D O T:1 0

Is s olely forthe benefitand protec tion ofA D O T;(a)11

D oes notrelieve D eveloperofits res pons ibility forthe(b)12
s elec tion and the c ompetentperformanc e ofallD eveloper-Related Entities ;13

D oes notc reate or impos e u pon A D O T any d u ty,(c )14
s tand ard of c are orobligation toward D eveloperto c au s e itto fu lfillthe requ irements of15
the C ontrac tD oc u ments ortoward any otherP ers on, allofwhic h are hereby expres s ly16
d is c laimed ;1 7

S hallnotbe d eemed or c ons tru ed as any kind of(d )1 8
warranty, expres s orimplied , by A D O T;19

M ay notbe relied u pon by D eveloper or u s ed as(e)20
evid enc e in d etermining whether D eveloper has fu lfilled the requ irements of the21
C ontrac tD oc u ments ;2 2

S hallnotbe d eemed orc ons tru ed as any as s u mption(f)23
of ris k by the A D O T as to d es ign, c ons tru c tion, operations , maintenanc e, performanc e24
orqu ality ofW orkormaterials ; and25

M ay notbe as s erted by D eveloperagains tA D O T as a(g)26
d efens e, legalorequ itable, to, oras a waiveroforrelieffrom , D eveloper’ s obligation to2 7
fu lfillthe requ irements ofthe C ontrac tD oc u ments .2 8

3. 1 . 8 . 2 D evelopers hallnotbe relieved orentitled to red u c tion of its29
obligations to perform the W ork in ac c ord anc e with the C ontrac tD oc u ments , orany of30
its other liabilities and obligations , inc lu d ing its ind emnity obligations , as the res u ltof31
any ac tivity id entified in S ec tion 3. 1 . 8 . 1 orfailu re to c ond u c tany s u c h ac tivity by A D O T.32
S u c h ac tivity by A D O T willnotrelieve D eveloperfrom liability for, and res pons ibility to33
c u re and c orrec t any u napproved D eviations , N onc onforming W ork or D eveloper34
D efau lts .35

3. 1 . 8 . 3 To the maximu m extentpermitted by L aw, D eveloperhereby36
releas es and d is c harges A D O T from any and all d u ty and obligation to c au s e37
D eveloper's W ork, S u bmittals orthe P rojec tto s atis fy the s tand ard s and req u irements38
ofthe C ontrac tD oc u ments .39
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3. 1 . 8 . 4 N otwiths tand ing the provis ions of S ec tions 3. 1 . 8 . 1 , 3. 1 . 8 . 21
and 3. 1 . 8 . 3:2

D eveloper s hall be entitled to rely on written(a)3
approvals and ac c eptanc es from A D O T (i)forthe limited pu rpos e of es tablis hing that4
the approvalorac c eptanc e oc c u rred , or(ii)thatare within its s ole d is c retion orabs olu te5
d is c retion, bu tonly to the extentthatD eveloperis preju d ic ed by a s u bs eq u entd ec is ion6
ofA D O T to res c ind s u c happrovalorac c eptanc e;7

D evelopers hallbe entitled to rely on s pec ific written(b)8
D eviations A D O T approves u nd erS ec tion 6. 2 . 4;9

D eveloper s hallbe entitled to rely on the c ertific ates(c )10
of S u bs tantialC ompletion and FinalA c c eptanc e from A D O T forthe limited pu rpos e of11
es tablis hing thatS u bs tantialC ompletion and FinalA c c eptanc e, as applic able, have12
oc c u rred , and the res pec tive d ates thereof, nevertheles s withou tpreju d ic e to any rights13
and remed ies available to A D O T res pec ting u napproved D eviations , N onc onforming14
W orkand D eveloperD efau lts ;15

A D O T is notrelieved from any liability aris ing ou tofa(d )16
knowing and intentionalmaterialmis repres entation u nd erany written s tatementA D O T1 7
d elivers to D eveloper; and1 8

A D O T is notrelieved from performanc e ofits expres s(e)19
res pons ibilities u nd er the C ontrac t D oc u ments in ac c ord anc e with all s tand ard s2 0
applic able thereto.2 1

3. 2 Role ofGeneralEngineering C onsu ltantand A D O T C onsu ltants22

The GeneralEngineeringC ons u ltantwillas s is tA D O T in the managementand overs ight23
of the P rojec t and the C ontrac t D oc u ments . Fu rther, A D O T may retain other24
c ons u ltants to provid e s ervic es to A D O T relating to the P rojec t. D eveloper s hall25
c ooperate with the GeneralEngineering C ons u ltantand otherA D O T c ons u ltants in the26
exerc is e oftheirres pec tive d u ties and res pons ibilities in c onnec tion withthe P rojec t.2 7

3. 3 Role ofand C ooperation with FH W A2 8

D eveloperac knowled ges and agrees thatFH W A willhave c ertain approvalrights with29
res pec t to the P rojec t (inc lu d ing rights to approve the P rojec t d es ign and c ertain30
S u pplementalA greements ), as well as the right to provid e c ertain overs ight and31
tec hnic als ervic es with res pec tto the P rojec t. D evelopers hallc ooperate with FH W A in32
the reas onable exerc is e of FH W A ’ s d u ties and res pons ibilities in c onnec tion with the33
P rojec t.34

3. 4 P rojec tM anagem entP lan35

3. 4. 1 D eveloper is res pons ible for allqu ality as s u ranc e and q u ality c ontrol36
ac tivities nec es s ary to manage the W ork, inc lu d ing the Utility A d ju s tment W ork.37
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D eveloper s hallu nd ertake allas pec ts of q u ality as s u ranc e and q u ality c ontrolfor the1
P rojec tand W ork in ac c ord anc e with the A D O T-approved P rojec tM anagementP lan,2
A D O T-approved Q u ality M anagementP lan, Good Ind u s try P rac tic e and applic able L aw.3

3. 4. 2 D eveloper s hall d evelop the P rojec t M anagement P lan and its4
c omponentparts , plans and otherd oc u mentation in ac c ord anc e with the requ irements5
s etforth in S ec tion GP 110 . 0 4 ofthe Tec hnic alP rovis ions and Good Ind u s try P rac tic e.6
The P rojec tM anagementP lan s hallinc lu d e allthe parts , c omponentplans and other7
d oc u mentation id entified in Table 110 -6 of S ec tion GP 110 . 0 4 of the Tec hnic al8
P rovis ions . In ac c ord anc e with the RFP , D eveloperwas au thorized to c ommenc e work9
on the P rojec tM anagementP lan prior to the Effec tive D ate, and is au thorized to10
c ontinu e s u c hwork, as nec es s ary, afterthe Effec tive D ate.1 1

3. 4. 3 D eveloper s hallens u re thatthe P rojec tM anagementP lan meets all12
req u irements of Good Ind u s try P rac tic e, inc lu d ing thos e for qu ality as s u ranc e and13
qu ality c ontrol, and allFH W A overs ightrequ irements .14

3. 4. 4 D eveloper s halls u bmitto A D O T, in ac c ord anc e with the proc ed u res15
d es c ribed in S ec tion 3. 1 and the time line s etforth in Table 110 -7 ofS ec tion GP 11 0 . 0 416
the Tec hnic alP rovis ions , eac h c omponentpart, plan and other d oc u mentation of the1 7
P rojec tM anagementP lan and any propos ed c hanges orad d itions to orrevis ions ofany1 8
s u c h c omponentpart, plan or other d oc u mentation. The s ame s hallbe s u bjec tto19
A D O T’ s approval, review and c omment, orotherd is pos ition as s etforth in Table 110 -72 0
of S ec tion GP 11 0 . 0 4 of the Tec hnic alP rovis ions . For c omponents of the P rojec t21
M anagement P lan s u bjec t to A D O T’ s reas onable approval (if any), it is d eemed22
reas onable forA D O T to d is approve orrequ ire c hanges to c omply orbe c ons is tentwith23
Good Ind u s try P rac tic e, applic able provis ions of the C ontrac t D oc u ments , FH W A24
overs ightrequ irements , GovernmentalA pprovals orapplic able L aw.25

3. 4. 5 D eveloper s hallnotc ommenc e or permitthe c ommenc ementof any26
as pec tof the P rojec t’ s c ons tru c tion or maintenanc e before the relevantc omponent2 7
parts , plans and other d oc u mentation of the P rojec tM anagementP lan applic able to2 8
s u c h W ork have been s u bmitted to and approved by A D O T in ac c ord anc e with the29
proc ed u res d es c ribed in S ec tion 3. 1 and the applic able time lines s etforth in Table 110 -30
7 of S ec tion GP 11 0 . 0 4. 4 of the Tec hnic alP rovis ions . The applic able s c hed u le for31
s u bmitting eac h c omponent part, plan and other d oc u mentation of the P rojec t32
M anagementP lan is s etforth in the c orres pond ing s ec tion of the Tec hnic alP rovis ions33
d es c ribing the requ irements for eac h s u c h c omponent part, plan and other34
d oc u mentation.35

3. 4. 6 If any part, plan or other d oc u mentation of the P rojec tM anagement36
P lan refers to, relies on orinc orporates any manu al, plan, proc ed u re orlike d oc u ment,37
then alls u c h referenc ed or inc orporated materials s hallbe s u bmitted to A D O T for38
approvalatthe time thatthe relevantpart, plan orotherd oc u mentation of the P rojec t39
M anagementP lan or c hange, ad d ition orrevis ion to the P rojec tM anagementP lan is40
s u bmitted to A D O T.41



A rizona D epartmentofTrans portation 26 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

3. 4. 7 D eveloper s hallc arry ou tinternalau d its of D eveloper’ s c omplianc e1
withthe P rojec tM anagementP lan in ac c ord anc e withthe P rojec tM anagementP lan.2

3. 4. 8 D eveloper s hallc au s e eac h of its S u bc ontrac tors atevery levelto3
c omply withthe applic able requ irements ofthe approved P rojec tM anagementP lan.4

3. 4. 9 The Q u ality M anager s hall, irres pec tive of his other res pons ibilities ,5
have au thority from D eveloper to (a)es tablis h and maintain the P rojec tM anagement6
P lan, and (b)reportto A D O T on the performanc e ofthe P rojec tM anagementP lan. The7
Q u ality M anagers hallhave au thority ind epend entof the P rojec tM anagerand atleas t8
eq u ivalentin levelof au thority to thatof the P rojec tM anager. The Q u ality M anager9
s hallhave d irec treportingobligations to s u periors thatare above the levelofthe P rojec t10
M anager. The P rojec tM anagementP lan, inc lu d ing the P rofes s ionalS ervic es Q u ality11
M anagementP lan and C ons tru c tion Q u ality M anagementP lan, s hallbe c ons is tentwith12
this S ec tion 3. 4. 9. Refer to S ec tions GP 11 0 . 0 7 and GP 110 . 0 8 of the Tec hnic al13
P rovis ions for ad d itionalterms and c ond itions applic able to the Q u ality M anager and14
D eveloper’ s otherqu ality managementpers onnel.15

3. 5 Traffic M anagem ent16

3. 5. 1 Transportation M anagem entP lan1 7

D eveloper s hallbe res pons ible for the managementof traffic on the P rojec tor1 8
impac ted by the W ork in ac c ord anc e with applic able Tec hnic alP rovis ions , L aws ,19
GovernmentalA pprovals and the Trans portation M anagementP lan. D eveloper s hall20
prepare the Trans portation M anagementP lan in ac c ord anc e with S ec tion D R 462 . 2 . 3 of21
the Tec hnic al P rovis ions . Throu ghou t the Term , D eveloper s hall c arry ou t all22
C ons tru c tion W ork and M aintenanc e S ervic es (inc lu d ing Rou tine M aintenanc e and23
C apitalA s s etReplac ementW ork)in ac c ord anc e with the Trans portation M anagement24
P lan or, if requ ired pu rs u antto S ec tion 8 . 4. 1 , u pd ates thereto. In ac c ord anc e with25
S ec tion 7 . 4, preparation ofthe initialTrans portation M anagementP lan and res olu tion of26
allA D O T c omments thereon s hallbe a c ond ition prec ed entto is s u anc e ofN TP 2 .2 7

3. 5. 2 A D O T’ s Rights2 8

N otwiths tand ingthe foregoing, A D O T willhave atalltimes , and withou tobligation29
orliability to D eveloper, the rightto provid e traffic managementand operations on the30
P rojec t, inc lu d ing via d ynamic mes s age s igns or other means , traveler and d river31
information, and otherpu blic information (e. g. , A mberalerts ).32

3. 6 O versight, Inspec tion and Testing33

3. 6. 1 A D O T will have the right at all times to c ond u c t O vers ight to:34
(a)c omply with FH W A orotherapplic able fed eralagenc y requ irements ; and (b)to verify35
D eveloper’ s c omplianc e with the C ontrac tD oc u ments and P rojec tM anagementP lan.36
A D O T may d es ignate any P ers on orP ers ons , inc lu d ingits c ons u ltants and ind epend ent37
au d itors , to c arry ou tany O vers ighton A D O T’ s behalf. A D O T willc ond u c tO vers ightin38
ac c ord anc e with D eveloper’ s s afety proc ed u res and manu als , and in a manner that39
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d oes notu nreas onably interfere with normalP rojec tc ons tru c tion ac tivity or normal1
P rojec toperation and maintenanc e ac tivity.2

3. 6. 2 A D O T’ s O vers ightrights s hallinc lu d e the following:3

M onitoring and au d iting D eveloper, D eveloper-Related Entities(a)4
and theirB ooks and Rec ord s as more partic u larly s etforthin S ec tion 23. 5;5

C ond u c tingperiod ic reviews ofP rojec td oc u mentation and files ;(b)6

C ond u c tingmaterialtes ts , ac c ord ingto A D O T’ s tes tmethod s , to(c )7
verify D eveloper’ s c omplianc e with alltes ting frequ enc ies and req u irements , inc lu d ing8
performanc e and ac c eptanc e tes ting, s etforth in the C ontrac tD oc u ments and the9
approved P rojec tM anagementP lan, the ac c u rac y of the tes ts , ins pec tions and au d its1 0
performed by oron behalfofD eveloperpu rs u antto the approved P rofes s ionalS ervic es1 1
Q u ality M anagementP lan and approved C ons tru c tion Q u ality M anagementP lan, and12
c omplianc e of materials inc orporated into the P rojec twith the applic able requ irements ,13
c ond itions and s tand ard s of the C ontrac tD oc u ments , GovernmentalA pprovals , the14
P rojec tM anagementP lan and L aw;15

Reviewingand c ommentingon S u bmittals ;(d )16

Reviewing, c ommenting on and giving rec ommend ations ,(e)1 7
objec tions or exc eptions regard ing the C apitalA s s etReplac ementW ork P lan and1 8
revis ions thereto, as provid ed in S ec tion 8 . 3. 2 ;1 9

P artic ipating in meetings d es c ribed in S ec tion 3. 1 0 to d is c u s s(f)20
d es ign progres s , c ons tru c tion progres s , D eveloper’ s q u ality c ontrolproc es s es , au d it21
ac tivities , and otherP rojec tM anagementP lan is s u es ;2 2

A c c ompanying D eveloper on Ins pec tions , c ond u c ting its own(g)23
ins pec tions in ad d ition to the Ins pec tions , as s es s ingD eveloper’ s rec ord s ofIns pec tions ,24
M aintenanc e S ervic es and P rojec tc ond itions , and as s es s ingthe c ond ition ofElements ;25

A ttend ing and witnes s ing D eveloper’ s other tes ts and(h)26
ins pec tions , inc lu d ings ys tem s tart-u pand ac c eptanc e tes ts and ins pec tions ;2 7

Reviewing D eveloper’ s c ertific ation of Rec ord D rawings and(i)2 8
s u rveys and A s -B u iltS c hed u le; and29

Inves tigating and c onfirming D eveloper’ s c omplianc e with the(j)30
S afety M anagementP lan.31

3. 6. 3 A D O T willhave the right, bu t d oes not intend , to c ond u c tformal32
reviews of every D es ign D oc u mentand C ons tru c tion D oc u ment. A D O T willhave the33
rightto c ond u c t“over-the-s hou ld er”reviews ofD es ign D oc u ments and otherS u bmittals34
in ac c ord anc e with S ec tion GP 11 0 . 1 0 . 2 . 6. 1 of the Tec hnic alP rovis ions . H owever, no35
overthe s hou ld erreview by oron behalfofA D O T s hallc ons titu te ac c eptanc e by A D O T36
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of materials or W ork or waiver of any legalor equ itable rightu nd er the C ontrac t1
D oc u ments , at L aw, or in equ ity. W hether or not over-the-s hou ld er reviews are2
c ond u c ted , D eveloperatalltimes s hallhave an ind epend entd u ty and obligation to fu lfill3
the requ irements ofthe C ontrac tD oc u ments .4

3. 6. 4 N othingin the C ontrac tD oc u ments s hallprec lu d e, and D evelopers hall5
notinterfere with, any review, ins pec tion orovers ightof S u bmittals orof W ork thatthe6
FH W A , A D O T orany regu latory agenc y with ju ris d ic tion may d es ire to c ond u c tpu rs u ant7
to theiragreements withA D O T and applic able L aw.8

3. 7 Rights ofC ooperation and A c c ess9

3. 7 . 1 D eveloperatalltimes s hallc oord inate and c ooperate, and req u ire its10
S u bc ontrac tors to c oord inate and c ooperate, with A D O T, its A u thorized Repres entative11
and its d es ignees to fac ilitate A D O T O vers ightac tivities . D eveloper s hallc au s e its12
repres entatives to be available atallreas onable times forc ons u ltation with A D O T and13
its d es ignees .14

3. 7 . 2 W ithou tlimiting the foregoing, A D O T, its A u thorized Repres entative15
and its d es ignees s hallhave the rightto, and D evelopers hallafford them : (a)s afe and16
u nres tric ted ac c es s to the P rojec tatalltimes , (b)s afe ac c es s d u ring normalbu s ines s1 7
hou rs to D eveloper’ s P rojec t offic es and operations bu ild ings and thos e of its1 8
S u bc ontrac tors , (c ) s afe ac c es s d u ring normalbu s ines s hou rs to the P rojec t-S pec ific19
L oc ations , and (d ) u nres tric ted ac c es s to d ata res pec ting the P rojec td es ign, P rojec t20
RO W ac q u is ition, c ons tru c tion, operations and maintenanc e, and the Utility A d ju s tment21
W ork.2 2

3. 8 Testing and TestResu lts23

A D O T, its A u thorized Repres entative and its d es ignees s hallhave the rightto attend24
and witnes s any tes ts and verific ations to be c ond u c ted pu rs u antto the Tec hnic al25
P rovis ions and applic able, c omponent plans of the P rojec t M anagement P lan.26
D evelopers hallprovid e to A D O T alltes tres u lts and reports (whic h may be provid ed in2 7
elec tronic formatin ac c ord anc e with the Tec hnic alP rovis ions )within the applic able time2 8
period s etforthin the Tec hnic alP rovis ions .29

3. 9 Interpretive Engineering D ec isions30

3. 9. 1 D eveloper may apply in writing to A D O T for approvals of an31
interpretive engineering d ec is ion c onc erning the meaning, s c ope, interpretation and32
applic ation of the Tec hnic alP rovis ions (an “Interpretive Engineering D ec is ion”). If,33
however, meaning, s c ope, interpretation or applic ation of the Tec hnic alP rovis ions is34
u nc ertain bec au s e of irrec onc ilable c onflic t, ambigu ity or inc ons is tenc y among the35
C ontrac t D oc u ments or provis ions within other C ontrac t D oc u ments , then this36
S ec tion 3. 9 s hallnotapply and , ins tead , the provis ions of S ec tion 1 . 2 s hallapply.37
A D O T may is s u e a written approvalof D eveloper's propos ed Interpretive Engineering38
D ec is ion (if any), may is s u e its own Interpretive Engineering D ec is ion or may39
d is approve any Interpretive Engineering D ec is ion D eveloperpropos es . N o d oc u ment,40
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inc lu d ing any field d irec tive, s hallbe valid , effec tive or enforc eable as an Interpretive1
Engineering D ec is ion u nles s expres s ly id entified as an “Interpretive Engineering2
D ec is ion”and s igned by A D O T’ s d es ign manager, c ons tru c tion manager or projec t3
managerforthe P rojec t.4

3. 9. 2 W ithin ten B u s ines s D ays after D eveloper applies for an Interpretive5
Engineering D ec is ion, ors u c h othertime period as A D O T and D evelopermay agree to6
atthe time of s u c h applic ation, A D O T willprovid e its written d etermination inc lu d ing7
explanation of any d is approvalof s u c h applic ation or any d iffering interpretation. If8
A D O T d oes not res pond within s u c h time period , the requ es t s hall be d eemed9
d is approved . IfD eveloperd is pu tes A D O T’ s d is pos ition ofthe applic ation, s u c h D is pu te10
s hallbe s u bjec tto res olu tion in ac c ord anc e withthe D is pu te Res olu tion P roc ed u res .1 1

3. 9. 3 A c c epted Interpretive Engineering D ec is ions s hallc ons titu te provis ions12
ofthe Tec hnic alP rovis ions and s hallnotc ons titu te an A D O T-D irec ted C hange orentitle13
D eveloperto any ad d itionalc ompens ation, time ord ead line extens ion orotherC laim or14
relief. S u bs eq u entA D O T written ord ers and d irec tives thatare s igned by A D O T’ s15
d es ign manager, c ons tru c tion managerorprojec tmanagerforthe P rojec t, and c ontrary16
to the Interpretive EngineeringD ec is ion s hallc ons titu te an A D O T-D irec ted C hange.1 7

3. 10 M eetings1 8

3. 10 . 1 D evelopers hallc ond u c torpartic ipate in variou s P rojec tmeetings with19
A D O T d u ring the D & C P eriod and M aintenanc e P eriod , in ac c ord anc e with20
S ec tion GP 110 . 0 2 ofthe Tec hnic alP rovis ions . In ad d ition, eac h P arty s hallc ond u c tor21
partic ipate in any othermeetings etforth in others ec tions ofthe Tec hnic alP rovis ions or22
other C ontrac t D oc u ment. A t A D O T’ s req u es t, D eveloper s hallrequ ire the L ead23
S u bc ontrac tor or L ead M aintenanc e Firm , as applic able, other S u bc ontrac tors and24
engineers ofrec ord to attend any s u c hmeetings .25

3. 10 . 2 D eveloper s hall c ond u c t regu lar D B E/O JT meetings with A D O T’ s26
C omplianc e O vers ight C ommittee at leas t onc e a month d u ring the d es ign and2 7
c ons tru c tion, as more partic u larly s et forth in S ec tion 13. 0 2 of the D B E S pec ial2 8
P rovis ions (Exhibit7 )and S ec tion 8 . 0 ofthe O JT S pec ialP rovis ions (Exhibit8 ).29

3. 10 . 3 Fu rther, A D O T and D eveloper, throu gh their res pec tive A u thorized30
Repres entatives , s hallmeetfrom time to time atthe other P arty’ s req u es tto d is c u s s31
and res olve matters relating to the D es ign W ork, C ons tru c tion W ork, M aintenanc e32
S ervic es orthe P rojec tin general.33

3. 10 . 4 For allmeetings thatA D O T willattend , D eveloper s hallc ond u c tthe34
meetings atthe c olloc ated offic e, u nles s otherwis e au thorized by A D O T, and s hall35
s c hed u le the meetings on d ates and attimes reas onably c onvenientto both P arties .36
Exc eptin the c as e ofu rgenc y, D evelopers hallprovid e A D O T with written notic e and a37
meetingagend a as s etforthin S ec tion GP 110 . 0 2 ofthe Tec hnic alP rovis ions .38

3. 10 . 5 A D O T willhave the rightto inc lu d e repres entatives of FH W A orother39
GovernmentalEntities in any A D O T meetings with D eveloperorS u bc ontrac tors . S u c h40
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repres entatives s hallhave the rightto fu lly partic ipate in s u c h meetings and to rais e1
q u es tions , c onc erns and opinions withou tres tric tion; provid ed , however, thats u c h2
repres entatives s hall not have the right to d irec t or c ontrol s u c h meetings , and3
D eveloper s halltake d irec tion (if any) only from A D O T regard ing performanc e of the4
W ork.5

3. 11 S oftware C om patibility6

3. 11 . 1 Unles s otherwis e s pec ific ally s tated in the C ontrac t D oc u ments ,7
D eveloper is res pons ible for as s u ring thatalls oftware itu s es for any as pec tof the8
P rojec tis c ompatible with s oftware u s ed by A D O T. P rior to u s ing any s oftware or9
vers ion of s oftware notthen in u s e by A D O T, D eveloper mu s tobtain approvalfrom10
A D O T. In ad d ition, D evelopers hallprovid e to A D O T s taff, atD eveloper’ s c os t, working11
elec tronic c opies of the s oftware, any nec es s ary lic ens es for A D O T’ s u s e of the12
s oftware requ ired u nd er S ec tion 23. 7 . 3. 1 , and any training reas onably nec es s ary to13
as s u re thatA D O T is able to implementc ompatible u s age of alls oftware u tilized by14
D eveloper.15

3. 11 . 2 D evelopers halls u bmitalld oc u ments , c orres pond enc e and S u bmittals16
to A D O T throu gh a D eveloper-maintained d oc u ments torage orFTP internets ite forthe1 7
P rojec t.1 8

19
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A RTIC L E 4.1
P RO JEC T P L A NNING, GO VERNM ENTA L A P P RO VA L S ;2

ENVIRO NM ENTA L C O M P L IA NC E ; P UB L IC INFO RM A TIO N3

4. 1 P lanning and Engineering A c tivities4

4. 1 . 1 D eveloper, throu gh the appropriately qu alified and lic ens ed d es ign5
profes s ionals id entified in the P rojec tM anagementP lan, s hallperform orc au s e to be6
performed allP rofes s ionalS ervic es nec es s ary to d evelop the P rojec tand the Utility7
A d ju s tments inc lu d ed in the D es ign W orkand the C ons tru c tion W orkin ac c ord anc e with8
the C ontrac tD oc u ments and Good Ind u s try P rac tic e.9

4. 1 . 2 B efore c ommenc ing any W ork on a partic u larportion oras pec tof the10
P rojec t, D evelopers hallverify allgoverningd imens ions ofthe S ite and s hallexamine all11
Related Trans portation Fac ilities and ad joining work(inc lu d ing A d jac entW ork)thatmay12
have an impac ton s u c h W ork. D evelopers hallens u re thatany D es ign D oc u ments and13
C ons tru c tion D oc u ments fu rnis hed as partof the W ork ac c u rately d epic tallgoverning14
and ad joiningd imens ions .15

4. 2 S ite C ond itions16

4. 2 . 1 D eveloper s hallbear the ris k of any inc orrec tor inc omplete review,1 7
examination and inves tigation by D eveloperofthe S ite and s u rrou nd ing loc ations (even1 8
ifD eveloperc ond u c ted a Reas onable Inves tigation), and ofany inc orrec torinc omplete19
information res u lting from preliminary engineering ac tivities c ond u c ted by D eveloper,2 0
A D O T orany otherP ers on.2 1

4. 2 . 2 D eveloper s hall bear the ris k of c hanges in s u rfac e topography,2 2
variations in s u bs u rfac e mois tu re c ontent, and variations in grou nd waterlevels .23

4. 2 . 3 The provis ions of this S ec tion 4. 2 d o notapply to, and s hallnot24
ad vers ely affec t, the s pec ific relief available to D eveloper u nd er A rtic le 14 for Relief25
Events u nd erc lau s es (h), (i), (k), (l), (m)and (q)ofthe d efinition ofReliefEvent.26

4. 3 Governm entalA pprovals2 7

4. 3. 1 A D O T obtained for the P rojec tthe N EP A A pproval, bas ed on the2 8
S c hematic D es ign. D eveloperac knowled ges itrec eived and is familiarwith the N EP A29
A pprovaland s u pporting d oc u mentation, as c ontained in the Referenc e Information30
D oc u ments .31

4. 3. 2 D eveloperhereby as s u mes res pons ibility for, and s hallobtain:32

A llEnvironmentalA pprovals , other than the N EP A A pproval,(a)33
requ ired in c onnec tion with D eveloper’ s S c hematic D es ign orFinalD es ign, the P rojec t,34
the P rojec tRO W , the W orkorany ReliefEvent;35
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A llreevalu ations , amend ments and s u pplements of the N EP A(b)1
A pprovalrequ ired in c onnec tion withD eveloper’ s S c hematic D es ign orFinalD es ign, the2
P rojec t, the P rojec tRO W , the W orkora ReliefEvent; and3

A llother GovernmentalA pprovals req u ired in c onnec tion with(c )4
D eveloper’ s S c hematic D es ign or FinalD es ign, the P rojec t, the P rojec tRO W or the5
W ork.6

4. 3. 3 D evelopers halld eliverto A D O T tru e and c omplete c opies ofallnew or7
amend ed Governmental A pprovals , inc lu d ing reevalu ations , amend ments and8
s u pplements ofthe N EP A A pproval.9

4. 3. 4 P rior to s u bmitting to a GovernmentalEntity any applic ation for a10
Governmental A pproval (or any propos ed reevalu ation, amend ment, s u pplement,1 1
mod ific ation, renewal, extens ion or waiver of a GovernmentalA pprovalor provis ion12
thereof), D evelopers halls u bmitthe s ame, togetherwith any s u pporting environmental13
s tu d ies , analys es and d ata, to A D O T forappropriate ac tion, if any, in ac c ord anc e with14
S ec tion D R 420 . 2 . 6 ofthe Tec hnic alP rovis ions . A D O T as s u mes no d u ty, obligation or15
liability regard ing c ompletenes s or c orrec tnes s of any s u c h applic ation, regard les s of16
A D O T’ s approval, review and c omment, orlac kthereof.1 7

4. 3. 5 A s between A D O T and D eveloper, D evelopers hallbe fu lly res pons ible1 8
for allnec es s ary ac tions , and D eveloper s hallbear allris k of d elay and allris k of19
inc reas ed c os t, req u ired d u e to, res u lting from or aris ing ou tof: (1) any d ifferenc es2 0
between D eveloper’ s FinalD es ign for any portion of the P rojec tand the S c hematic21
D es ign orD eveloper’ s S c hematic D es ign, inc lu d ing d ifferenc es d u e to any alternative22
tec hnic alc onc epts approved by A D O T and inc lu d ed in D eveloper’ s S c hematic D es ign,23
bu texc lu d ing any d ifferenc es d u e to an A D O T-D irec ted C hange; or (2) d ifferenc es24
between the c ons tru c tion means and method s (inc lu d ing temporary works )D eveloper25
c hoos es forany portion ofthe P rojec tand thos e s etforth, referred to orc ontemplated in26
the N EP A A pproval, exc lu d ingany d ifferenc es d u e to an A D O T-D irec ted C hange. S u c h2 7
D eveloperac tions and ris ks s hallinc lu d e:2 8

A ny as s oc iated with c hange in the P rojec t loc ation d u e to(a)29
D eveloper’ s d es ign;30

C ond u c ting all nec es s ary environmental s tu d ies and re-(b)31
evalu ations and preparing allnec es s ary environmentald oc u ments in c omplianc e with32
applic able EnvironmentalL aws ;33

O btaining and c omplying with allnec es s ary new Governmental(c )34
A pprovals ;35

O btaining and c omplying with all nec es s ary mod ific ations ,(d )36
renewals and extens ions of the N EP A A pproval or other exis ting Governmental37
A pprovals ; and38

A llris kand c os toflitigation.(e)39
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4. 3. 6 If D eveloper is u nable to obtain any of the items d es c ribed in1
S ec tions 4. 3. 5(c )or4. 3. 5(d ), then D evelopers hallbe obligated to d es ign and c ons tru c t2
the P rojec tbas ed on the S c hematic D es ign (with c hanges as nec es s ary to c omply with3
the Tec hnic al P rovis ions ) and the c ons tru c tion means and method s (inc lu d ing4
temporary works )s etforth, referred to orc ontemplated in the N EP A A pproval, ors u c h5
other d es ign, means and method s for whic h D eveloper is able to obtain nec es s ary6
GovernmentalA pprovals and thatc omply with the C ontrac tD oc u ments . N one of the7
foregoing c irc u ms tanc es d es c ribed in this S ec tion 4. 3. 6 s hall: (a)c ons titu te an A D O T-8
C au s ed D elay orA D O T-D irec ted C hange, ReliefEventorotherbas is forany C laim ; or9
(b)res u ltin any repres entation orwarranty by A D O T as to the feas ibility, ac c u rac y or10
c ompletenes s of, orabs enc e oferrors in, the S c hematic D es ign.1 1

4. 3. 7 If D eveloper pu rs u es D eveloper-D es ignated RO W , Temporary12
C ons tru c tion Eas ements ou ts id e the P rojec tRO W , D eveloper’ s Temporary W orkA reas ,13
Replac ementUtility P roperty Interes ts , or any other mod ific ation of or D eviation from14
any Governmental A pprovals , inc lu d ing the N EP A A pproval, D eveloper s hall firs t15
c omply with, and obtain any c ons entor waiver requ ired pu rs u antto, then-exis ting16
agreements between A D O T and otherGovernmentalEntities .1 7

4. 3. 8 A t D eveloper’ s req u es t and s u bjec t to S ec tion 4. 3. 9, A D O T will1 8
reas onably as s is t and c ooperate with D eveloper in obtaining the Governmental19
A pprovals (inc lu d ing any mod ific ations , renewals and extens ions of exis ting20
GovernmentalA pprovals ) that D eveloper is req u ired to obtain u nd er the C ontrac t21
D oc u ments . S u c has s is tanc e and c ooperation s hallinc lu d e:2 2

Joining in c onferenc es and meetings with applic able(a)23
GovernmentalEntities ;24

S haring d ata, information and d oc u ments available to A D O T(b)25
thatare relevantto the applic ation forthe GovernmentalA pprovals and are notd eemed26
c onfid ential;2 7

C oord inating and working with elec ted and otherpu blic offic ials ,(c )2 8
as nec es s ary and appropriate;29

A s s is tingwithevalu ation and d efinition ofs olu tions ;(d )30

Ifnec es s ary, ac tingas the lead agenc y and d irec tly c oord inating(e)31
withapplic able GovernmentalEntities ; and32

O therwis e partnering to fac ilitate is s u anc e of s u c h(f)33
GovernmentalA pprovals .34

4. 3. 9 A D O T’ s obligation to as s is tand c ooperate u nd er S ec tion 4. 3. 8 s hall35
notrequ ire A D O T to:36

Take a pos ition whic h itbelieves to be inc ons is tentwith the(a)37
C ontrac tD oc u ments , the P rojec tM anagementP lan (and c omponentplans thereu nd er),38
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applic able L aw, GovernmentalA pproval(s ), the requ irements ofGood Ind u s try P rac tic e1
orA D O T, orS tate, prac tic es forpu blic -private partners hipc ontrac ting;2

Take a pos ition thatis notu s u aland c u s tomary for A D O T to(b)3
take in ad d res s ing s imilarc irc u ms tanc es affec ting its own projec ts (exc eptif u s u aland4
c u s tomary for A D O T regard ing its projec ts d elivered via pu blic -private partners hip5
c ontrac ting); or6

Refrain from c onc u rring with a pos ition taken by a(c )7
GovernmentalEntity ifA D O T believes thatpos ition to be c orrec t.8

4. 3. 10 L itigation involving Environmental A pprovals is s u bjec t to the9
provis ions in S ec tions 4. 3. 1 0 . 1 , 4. 3. 1 0 . 2 and 4. 3. 1 0 . 3.1 0

4. 3. 10 . 1 In the eventany pend ing EnvironmentalA pprovalis d enied ,1 1
then (a)the P arties s hallpromptly c onferto analyze the c irc u ms tanc es and d etermine12
whatfu rtherac tion to take, and (b)eitherP arty may elec tto appeals u c h d enialand to13
bring legalac tion c hallenging the d enial. IfeitherP arty elec ts , orboth P arties elec t, to14
appealand bring legalac tion, then the P arties s hallreas onably as s is tand c ooperate15
with one another, eac h atits own expens e, in the c ond u c tof s u c h appealand legal16
ac tion. The P arties may mu tu ally c hoos e, bu t are not obligated , to be jointly1 7
repres ented by legalc ou ns elor to enter into a jointpros ec u tion agreementin s u c h1 8
appealand legalac tion.19

4. 3. 10 . 2 In the eventany ad minis trative proc eed ing, litigation orother20
legalac tion is or has been brou ghtby a third party c hallenging the is s u anc e of an21
EnvironmentalA pprovalforthe P rojec t, exc lu d ing the N EP A A pproval, the P arties s hall22
ac tively as s is tand c ooperate with one another, eac h atits own expens e, to d efend their23
interes ts and the s u bjec tEnvironmentalA pprovaland to s ettle s u c h ad minis trative24
proc eed ing, litigation orotherlegalac tion. The P arties may mu tu ally c hoos e, bu tare25
notobligated , to be jointly repres ented by legalc ou ns elorto enterinto a jointd efens e26
agreementin s u c had minis trative proc eed ing, litigation orotherlegalac tion.2 7

4. 3. 10 . 3 In the event a third party brings or has brou ght any2 8
ad minis trative proc eed ing, litigation orotherlegalac tion c hallengingthe is s u anc e ofthe29
N EP A A pproval, D eveloper s hall, atthe requ es tof A D O T, reas onably and ac tively30
as s is tand c ooperate with A D O T to d efend A D O T’ s interes tand the N EP A A pproval.31
D eveloper’ s as s is tanc e and c ooperation s hall be at A D O T’ s expens e u nles s the32
ad minis trative proc eed ing, litigation orotherlegalac tion is bas ed , in whole orin part, on33
D eveloper’ s d es ign, bu t only to the extent D eveloper’ s d es ign d iffers from the34
S c hematic D es ign.35

4. 3. 11 C ertain Governmental Entities may requ ire that Governmental36
A pprovals is s u ed by s u c h GovernmentalEntities be applied for or is s u ed in A D O T’ s37
name, orthatA D O T d irec tly c oord inate with s u c h GovernmentalEntities in c onnec tion38
with obtaining the GovernmentalA pprovals . In s u c h event, S ec tions 4. 3. 8 and 4. 3. 939
s hallapply, and D eveloperatits expens e s hallprovid e allnec es s ary s u pportand efforts40
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to apply for and obtain the GovernmentalA pprovals . S u c h s u pports hallinc lu d e1
c ond u c ting nec es s ary field inves tigations , preparing mitigation analys es and s tu d ies2
and plans , preparing s u rveys , and preparing any requ ired reports , applic ations and3
other d oc u ments in form approved by A D O T. S u c h s u pportals o may inc lu d e joint4
c oord ination and jointd is c u s s ions and attend anc e atmeetings with the applic able5
GovernmentalEntity. Refer to S ec tion D R 420 . 2 . 6. 2 of the Tec hnic alP rovis ions for6
more s pec ific provis ions on applic ations for EnvironmentalA pprovals filed in A D O T’ s7
name.8

4. 3. 12 D evelopers hallbe s olely res pons ible forc omplianc e with allapplic able9
L aws in relation to D eveloper’ s Temporary W ork A reas and for obtaining any10
EnvironmentalA pprovalor other GovernmentalA pprovalrequ ired in c onnec tion with11
D eveloper’ s Temporary W orkA reas .1 2

4. 4 Environm entalC om plianc e13

4. 4. 1 Exc eptas provid ed otherwis e in S ec tion 4. 4. 2 , A D O T d elegates to14
D eveloper, and D eveloper ac c epts , all A D O T obligations , c ommitments and15
res pons ibilities u nd er allEnvironmentalA pprovals . Exc eptas provid ed otherwis e in16
S ec tion 4. 4. 2 , throu ghou tthe Term and the c ou rs e of the W ork, D evelopers hallatits1 7
s ole c os tand expens e:1 8

C omply withallEnvironmentalL aws ;(a)19

C omply with allc ond itions and req u irements impos ed by all(b)20
EnvironmentalA pprovals ;2 1

P erform allc ommitments and mitigation meas u res s etforthin all(c )22
EnvironmentalA pprovals ; and23

Und ertake allac tions req u ired by, or nec es s ary to maintain in(d )24
fu llforc e and effec t, allEnvironmentalA pprovals .25

4. 4. 2 A D O T retains s ole res pons ibility forpaymentand performanc e of the26
environmentalobligations , c ommitments and res pons ibilities expres s ly id entified as not2 7
d elegated to D eveloper in the D eveloper’ s EnvironmentalC ommitmentRequ irements2 8
s etforthin TP A ttac hment420 -1 ofthe Tec hnic alP rovis ions .29

4. 4. 3 D eveloper s hallperform or c au s e to be performed allenvironmental30
mitigation meas u res req u ired u nd erthe C ontrac tD oc u ments .31

4. 4. 4 D eveloper s hall c omply with the provis ions , req u irements and32
obligations regard ing environmental c omplianc e s et forth in S ec tion D R 420 and33
C R 420 ofthe Tec hnic alP rovis ions .34

4. 4. 5 D eveloper expres s ly ac knowled ges that the P rojec t Environmental35
C ommitment Requ irements s et forth in TP A ttac hment 420 -1 of the Tec hnic al36
P rovis ions may not c ontain an exhau s tive or ac c u rate lis t of all environmental37
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obligations , c ommitments and res pons ibilities thatapply to the P rojec t. A D O T d oes not1
warrant or repres ent the c ompletenes s or ac c u rac y of the P rojec t Environmental2
C ommitment Requ irements s et forth in TP A ttac hment 420 -1 of the Tec hnic al3
P rovis ions , whic h is mad e available to D eveloperas a c onvenienc e to as s is tD eveloper4
in preparing the EnvironmentalM anagementP lan. D eveloperis s olely res pons ible for5
the c ompletenes s and ac c u rac y of the EnvironmentalM anagementP lan, inc lu d ing the6
c orrec tion of any errors or omis s ions in TP A ttac hment 420 -1 of the Tec hnic al7
P rovis ions . N either inc ompletenes s nor inac c u rac y of the P rojec t Environmental8
C ommitment Requ irements s et forth in A ttac hment TP 420 -1 of the Tec hnic al9
P rovis ions s hallalter or limit the s c ope of D eveloper's environmentalc omplianc e1 0
obligations as s etforth in the C ontrac tD oc u ments or s hallentitle D eveloper to any11
C laim orrelief.1 2

4. 5 C om m u nity O u treac h and P u blic Inform ation13

D eveloper’ s obligations regard ing pu blic ou treac h, s takehold er c ommu nic ations and14
c ons tru c tion relations are s etforthin S ec tion C R 425 ofthe Tec hnic alP rovis ions .15

16
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A RTIC L E 5.1
RIGH T O F W A Y A C Q UIS ITIO N ; A C C ES S TO P RO JEC T RIGH T O F W A Y; UTIL ITY2

A D JUS TM ENTS ; RA IL RO A D ; REL A TED TRA NS P O RTA TIO N FA C IL ITIES ; US E O F3
A D O T P RO P ERTY4

5. 1 D eveloper’ s RO W S ervic es5

5. 1 . 1 D eveloper s hall provid e all ac q u is ition, reloc ation and d emolition6
s ervic es and ac tivities (c ollec tively the “RO W S ervic es ”), as more partic u larly s etforth in7
S ec tion D R 47 0 ofthe Tec hnic alP rovis ions , withres pec tto:8

A llP rojec tRO W , inc lu d ing D eveloper-D es ignated RO W , A D O T(a)9
A d d itionalP roperties and Temporary C ons tru c tion Eas ements , exc lu d ing, however, the10
Retained P arc els ;1 1

A llReplac ementUtility P roperty Interes ts (u nles s performed by(b)12
the Utility C ompany); and13

A llD eveloper’ s Temporary W orkA reas .(c )14

5. 1 . 2 A D O T will have no obligation to d irec tly partic ipate in the RO W15
S ervic es exc eptas otherwis e s etforth in this A rtic le 5 and S ec tion D R 47 0 of the16
Tec hnic alP rovis ions , bu ts hallhave fu llrights ofreview, approval, and au d it.1 7

5. 1 . 3 D eveloper's RO W S ervic es s hallinc lu d e:1 8

D oc u mentation and d oc u mentc ontrol, as s etforth in greater(a)19
d etail in S ec tion D R 47 0 . 2 . 3 of the Tec hnic al P rovis ions (“D oc u mentation and2 0
Reporting”);2 1

C ond u c ting and d oc u menting meetings regard ing P rojec tRO W(b)22
ac tivities , as s etforth in greater d etailin S ec tions GP 11 0 . 0 2 and D R 47 0 . 2 . 2 of the23
Tec hnic alP rovis ions (“RO W C oord ination M eetings ”);24

D evelopmentof P rojec tRO W plans , RO W Exhibits , and L egal(c )25
D es c riptions , inc lu d ing land s u rveys and arc heologic als u rveys , as s etforth in greater26
d etailin S ec tion D R 47 0 . 3. 1 of the Tec hnic alP rovis ions (“RO W Exhibits and L egal2 7
D es c riptions ”);2 8

Title s ervic es as s etforth in greaterd etailin S ec tion D R 47 0 . 3. 2(d )29
ofthe Tec hnic alP rovis ions (“Title S ervic es ”);30

Introd u c tion to property owners as s etforth in greaterd etailin(e)31
S ec tion D R 47 0 . 3. 3 of the Tec hnic alP rovis ions (“Introd u c tion to P roperty O wners for32
P u rpos es ofRightofW ay A c q u is ition”);33
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P reparing EnvironmentalS ite A s s es s ments , phas es Iand II, as(f)1
s et forth in greater d etail in S ec tion D R 47 0 . 3. 4 of the Tec hnic al P rovis ions2
(“EnvironmentalS ite A s s es s ment”);3

A pprais al s ervic es as s et forth in greater d etail in S ec tion(g)4
D R 47 0 . 3. 5 ofthe Tec hnic alP rovis ions (“A pprais als ”);5

A pprais al review s ervic es as s et forth in greater d etail in(h)6
S ec tion D R 47 0 . 3. 5. 2 ofthe Tec hnic alP rovis ions (“A pprais alReview”);7

D evelopmentand s u bmittalto A D O T of A c q u is ition P ac kages(i)8
as s etforth in greaterd etailin S ec tion D R 47 0 . 3. 6 ofthe Tec hnic alP rovis ions (“P rojec t9
RO W A c q u is ition P ac kage A pproval”);1 0

N egotiation s ervic es as s et forth in greater d etail in(j)11
S ec tion D R 47 0 . 4. 1 ofthe Tec hnic alP rovis ions (“P rojec tRO W N egotiations ”);1 2

Reloc ation as s is tanc e as s et forth in greater d etail in(k)13
S ec tion D R 47 0 . 4. 2 ofthe Tec hnic alP rovis ions (“Reloc ation A s s is tanc e”);14

C los ing s ervic es as s et forth in greater d etail in(l)15
S ec tion D R 47 0 . 4. 3 ofthe Tec hnic alP rovis ions (“C los ingS ervic es ”);16

P roc es s ing paymentS u bmittals as s etforth in greaterd etailin(m)1 7
S ec tion D R 47 0 . 4. 4 of the Tec hnic alP rovis ions (“P aymentof P roperty O wners and1 8
D is plac ees ”);19

C ond emnation s u pports ervic es as s etforth in greaterd etailin(n)20
S ec tion D R 47 0 . 4. 5 ofthe Tec hnic alP rovis ions (“C ond emnation S u pport”);2 1

P roperty management, as s etforth in greater d etailin S ec tion(o)22
D R 47 0 . 4. 7 ofthe Tec hnic alP rovis ions ;23

C learanc e and d emolition of improvements as s et forth in(p)24
greaterd etailin S ec tion D R 47 0 . 4. 7 ofthe Tec hnic alP rovis ions (“C learanc e/D emolition25
ofP rojec tRO W ”);26

A c q u is ition of Replac ement Utility P roperty Interes ts (even(q)2 7
thou gh not part of the P rojec t RO W ), s u bjec t to A D O T’ s potentialas s is tanc e as2 8
provid ed in S ec tion 5. 4. 3;29

Q u ality managementregard ing RO W S ervic es as d es c ribed in(r)30
S ec tion GP 110 . 0 7 . 2 . 1 . 2 . 1 ofthe Tec hnic alP rovis ions and the approved RO W A c tivity31
P lan; and32

O btaining temporary entry as nec es s ary to make examinations ,(s )33
s u rveys and maps , as s etforth in A RS 12-1115, in ac c ord anc e with the A D O T Rightof34
W ay P roc ed u res M anu al.35
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5. 2 A D O T’ s Role Respec ting RO W A c qu isition1

5. 2 . 1 General2

In c onnec tion withac q u is ition ofP rojec tRO W , A D O T will:3

P rovid e finalapprovalas s etforth in S ec tion D R 47 0 of the(a)4
Tec hnic alP rovis ions of allP rojec tRO W plans , RO W Exhibits and L egalD es c riptions ,5
apprais als , A c q u is ition P ac kages , C ond emnation P ac kages and otherS u bmittals u nd er6
S ec tion D R 47 0 of the Tec hnic al P rovis ions req u iring A D O T approval (inc lu d ing7
s u bmittals for payments to property owners and d is plac ees , reloc ation eligibility8
d eterminations , reloc ation appeals , ad minis trative s ettlement s u bmittals , c los ing9
s u bmittals , and c ou rts ettlementrequ es ts from the A ttorney General’ s O ffic e), s u bjec tto10
s u bmis s ion requ irements and timelines in S ec tion D R 47 0 of the Tec hnic alP rovis ions ,1 1
inc lu d ingTable 47 0 -2 (N onexc lu s ive S u bmittals L is t)therein;1 2

C oord inate with the O ffic e of the A ttorney Generalto provid e(b)13
legalc ou ns elto prepare and files c omplaints in, and pu rs u e, c ond emnation and evic tion14
proc eed ings , exc eptas provid ed otherwis e in this A rtic le 5. The O ffic e of the A ttorney15
Generalis generalc ou ns elforA D O T. D evelopers hallnotbe res pons ible forprovid ing16
orpayingforlegalc ou ns elforpu rs u ings u c hproc eed ings ;1 7

P ay the bond or d epos itrequ ired by any ord er for immed iate(c )1 8
pos s es s ion and notify D eveloperand the O ffic e ofthe A ttorney Generalofthe payment;19

D eliver to D eveloper a c opy of eac h ord er for immed iate(d )20
pos s es s ion obtained afterthe Effec tive D ate within five B u s ines s D ays afterrec eiving21
the s igned and c ertified ord erforimmed iate pos s es s ion from the c ou rt;2 2

P rovid e allc oord ination s ervic es between D eveloper and the(e)23
O ffic e ofthe A ttorney Generalas s etforth in greaterd etailin S ec tion D R 47 0 . 4. 5 ofthe24
Tec hnic alP rovis ions ; and25

P rovid e D eveloper a s tatu s report on c ond emnation parc el(f)26
ac tivities u p to the time of pos s es s ion ateac h s c hed u led RO W c oord ination meeting2 7
withD eveloper.2 8

5. 2 . 2 Retained P arc els29

A D O T willprovid e allRO W S ervic es with res pec tto the Retained P arc els ,30
inc lu d ing provid ing reloc ation as s is tanc e, performing d emolition and managing31
H azard ou s M aterials remed iation, exc eptUtility A d ju s tments .32

5. 3 RO W A c tivity P lan33

5. 3. 1 Upon is s u anc e ofN TP 1 , D evelopers hallprepare and s u bmitto A D O T34
forapprovalin A D O T’ s good faith d is c retion a RO W A c tivity P lan. The RO W A c tivity35
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P lan s hallbe bas ed u pon the P reliminary RO W A c tivity P lan thatD evelopers u bmitted1
withthe P ropos al, s u bjec tto any c hanges A D O T may requ ire.2

5. 3. 2 A D O T’ s approvalof the finalRO W A c tivity P lan, and expiration of the3
five-B u s ines s D ay waiting period after d elivery to the property owner of a L etter of4
Introd u c tion pu rs u antto S ec tion D R 47 0 . 3. 3 of the Tec hnic alP rovis ions , s hallbe5
c ond itions prec ed entto D eveloper’ s c ommenc ing any c ontac twith property owners ,6
d is plac ees orany otherP ers on havinga c ompens able interes t.7

5. 3. 3 The RO W A c tivity P lan s hall meet the requ irements s et forth in8
S ec tion D R 47 0 . 2 . 4 of the Tec hnic alP rovis ions . A fter A D O T approves the RO W9
A c tivity P lan, D evelopers hallu pd ate it, and d eliverthe u pd ate to A D O T in ac c ord anc e1 0
withthe applic able timelines s etforthin S ec tion D R 47 0 . 2 . 4 ofthe Tec hnic alP rovis ions .1 1

5. 4 A c qu isition ofP roperty12

5. 4. 1 P rojec tRO W13

5. 4. 1 . 1 A llP rojec tRO W s hallbe ac q u ired in the name ofthe “S tate14
of A rizona, by and throu gh its D epartment of Trans portation. ” D eveloper s hall15
u nd ertake and c omplete the RO W S ervic es in ac c ord anc e with S ec tion D R 47 0 of the16
Tec hnic alP rovis ions , the A D O T-approved RO W A c tivity P lan and allapplic able L aws1 7
relating to s u c h s ervic es , inc lu d ing the Uniform A c t. A D O T will: (a)review and approve1 8
(or d is approve)apprais als , A c q u is ition P ac kages , C ond emnation P ac kages and other19
S u bmittals forP rojec tRO W , as provid ed herein and in S ec tion D R 47 0 ofthe Tec hnic al20
P rovis ions ; and (b)exc eptas provid ed below, u nd ertake eminentd omain proc eed ings ,2 1
if nec es s ary, for P rojec t RO W in ac c ord anc e with the proc ed u res es tablis hed in22
S ec tion D R 47 0 ofthe Tec hnic alP rovis ions and the approved RO W A c tivity P lan.23

5. 4. 1 . 2 A c q u is ition of D eveloper-D es ignated RO W s hallbe s u bjec t24
to A D O T’ s prior written approval, provid ed thatac q u is ition of D eveloper-D es ignated25
RO W id entified in an A D O T-approved A TC is d eemed approved . Grou nd s forA D O T to26
d is approve s hallc ons is tofthe following:2 7

The ac q u is ition wou ld req u ire major c hanges to the(a)2 8
environmentald oc u ments , inc lu d ing the N EP A A pprovals , s u c h as the need for a29
s u pplementalenvironmentalimpac ts tatement;30

The ac q u is ition wou ld req u ire a pu blic hearing regard ing(b)31
environmentalimpac ts ; or32

The s u bjec tproperty is loc ated within the bou nd aries of the(c )33
GRIC res ervation.34

5. 4. 2 D eveloper’ s Tem porary W ork A reas35

D eveloper s hallac q u ire, or c au s e to be ac q u ired , allD eveloper’ s Temporary36
W orkA reas in its own name. D evelopers hallc omply with allapplic able Governmental37
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A pprovals and L aws in ac q u iring, maintaining or d is pos ing of any D eveloper’ s1
Temporary W ork A reas . A D O T willnotexerc is e its power of eminentd omain in2
c onnec tion with D eveloper's ac q u is ition of any s u c h property right or interes t for3
D eveloper’ s Temporary W ork A reas . A D O T willhave no obligations or liabilities with4
res pec tto the ac q u is ition, maintenanc e ord is pos ition of D eveloper’ s Temporary W ork5
A reas . D evelopers hallhave no obligation to s u bmitA c q u is ition P ac kages to A D O T for,6
orobtain A D O T’ s approvalof D eveloper’ s ac q u is ition of, any property rightorinteres t7
for D eveloper’ s Temporary W ork A reas . D eveloper s hallc au s e the leas e, lic ens e or8
other agreement by whic h D eveloper ac q u ires a property right or interes t in a9
D eveloper’ s Temporary W ork A rea to c ontain the granting party’ s expres s1 0
ac knowled gmentthatA D O T willhave no liability with res pec tthereto. D evelopers hall11
promptly d elivera c opy ofs u c h d oc u mentation to A D O T.1 2

5. 4. 3 Replac em entUtility P roperty Interests13

A D O T’ s involvementin ac q u is ition of Replac ementUtility P roperty Interes ts is14
s u bjec tto the followingterms and c ond itions :15

5. 4. 3. 1 A D O T willas s is tin the ac q u is ition of Replac ementUtility16
P roperty Interes ts only if both D eveloper and the Utility C ompany provid e evid enc e1 7
reas onably s atis fac tory to A D O T that: (a)ac q u is ition of the s u bjec tReplac ementUtility1 8
P roperty Interes tis nec es s ary bec au s e itis notphys ic ally pos s ible, inc lu d ing throu gh19
c ommerc ially reas onable d es ign mod ific ations as d es c ribed in S ec tion 14. 4. 1 . 1(a), to20
perform the s u bjec tUtility A d ju s tmentwithin the S c hematic RO W orto u s e P rotec tion in21
P lac e; and (b)the Utility C ompany eitherlac ks the powerto ac q u ire the Replac ement22
Utility P roperty Interes torhas been u ns u c c es s fu lin negotiatingthe ac q u is ition.23

5. 4. 3. 2 Exc ept in c irc u ms tanc es where D eveloper is entitled to24
c ompens ation u nd er S ec tion 14. 4. 5. 2 , D eveloper s hallc ompens ate A D O T for c os ts25
A D O T inc u rs in c onnec tion with the ac q u is ition of Replac ement Utility P roperty26
Interes ts , to the s ame extentA D O T wou ld be owed c ompens ation for ac q u is ition of2 7
D eveloper-D es ignated RO W u nd erS ec tion 5. 6. 4. Ifthe Utility C ompany is res pons ible2 8
u nd er L aw for the ac q u is ition c os ts , s u c h as in the c as e of a Replac ementUtility29
P roperty Interes tthatis a B etterment, then: (a)D evelopers hallu s e bes tefforts to c au s e30
the Utility C ompany to agree in writing with A D O T to jointand s everalliability with31
D eveloperfors u c h c ompens ation d u e A D O T; and (b)s u c h written agreementfrom the32
Utility C ompany s hall be a c ond ition prec ed ent to A D O T’ s c ommenc ement of33
as s is tanc e.34

5. 4. 3. 3 A ny as s is tanc e A D O T provid es s hallnotrelieve D eveloper35
ofits s ole res pons ibility fors atis fac tory c omplianc e with its obligations res pec ting Utility36
A d ju s tmentworkand timely c ompletion thereof.37

5. 4. 3. 4 A D O T willnotbe obligated to take title to the Replac ement38
Utility P roperty Interes tu nles s otherwis e req u ired by L aw in c onnec tion with A D O T’ s39
exerc is e ofits powerto ac q u ire. IfA D O T is obligated by L aw to take title, then itwilld o40
s o on the c ond ition thatthe Utility C ompany c onc u rrently ac c epts c onveyanc e of title41
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from A D O T to the Utility C ompany, withou twarranty or repres entation and with the1
Utility C ompany’ s written ind emnific ation agains tany third party liability thatmay aris e2
ou tofA D O T’ s s tatu s as title hold er.3

5. 4. 3. 5 Exc ept in c irc u ms tanc es where D eveloper is entitled to4
c ompens ation u nd er S ec tion 14. 4. 5. 2 , A D O T willhave no ris k or liability whats oever5
d u e to d elay in its c ompleting ac q u is ition of any Replac ementUtility P roperty Interes t,6
and no s u c hd elay s hallc ons titu te an A D O T-C au s ed D elay orotherReliefEvent.7

5. 5 A c qu isition and Reloc ation S tand ard s and P roc ed u res8

5. 5. 1 D evelopers hallperform allits RO W S ervic es in ac c ord anc e with the9
L aws , s tand ard s and proc ed u res s et forth in S ec tion D R 47 0 of the Tec hnic al10
P rovis ions .1 1

5. 5. 2 Foreac h of the firs t20 parc els , D evelopers hallnotmake an offerto12
the property owner u ntilD eveloperobtains A D O T’ s written approval, in A D O T’ s good13
faith d is c retion, ofthe A c q u is ition P ac kage. Thereafter, D evelopermay make offers to14
property owners bas ed on A D O T’ s written approval, in A D O T’ s s ole d is c retion, of the15
apprais aland u s e ofan A c q u is ition P ac kage c ons is tentwith thos e previou s ly approved .16
A D O T res erves the rightto requ ire A D O T’ s review and approval, in A D O T’ s good faith1 7
d is c retion, of A c q u is ition P ac kages on any parc els . A c q u is ition P ac kages s hallmeet1 8
the requ irements s etforthin S ec tion D R 47 0 . 3. 6 ofthe Tec hnic alP rovis ions .19

5. 5. 3 D evelopers hallnotify A D O T in writing, forA D O T’ s c onc u rrenc e, ofthe20
failu re of negotiations with res pec tto the ac q u is ition of any parc elinc lu d ed in the21
P rojec tRO W and s halls u bmitto A D O T forapproval, in A D O T’ s good faith d is c retion, a22
C ond emnation P ac kage for the parc elas d es c ribed in S ec tion D R 47 0 . 4. 5 of the23
Tec hnic alP rovis ions . A D O T willhave the time period s etforth in S ec tion GP 11 0 . 1 0 of24
the Tec hnic al P rovis ions either to: (i)approve the C ond emnation P ac kage; or (ii)25
provid e its c omments or requ es t for ad d itionalinformation to D eveloper if A D O T26
d etermines that the C ond emnation P ac kage is inc omplete, otherwis e d efic ient or2 7
c ontains orid entify fac ts oris s u es ofan u nu s u alnatu re orwhic h d o notc learly fitwithin2 8
A D O T s tand ard s . D evelopers hallinc orporate any s u gges ted c hanges and provid e any29
ad d itional information requ es ted by A D O T and s hall res u bmit the C ond emnation30
P ac kage to A D O T forreview and approval, in A D O T’ s good faith d is c retion, within the31
time period s etforthin S ec tion GP 110 . 1 0 ofthe Tec hnic alP rovis ions .32

5. 5. 4 A t no ad d itional c os t to A D O T, D eveloper s hall c ooperate in all33
res pec ts with A D O T and s hallc au s e allac q u is ition pers onnelto be available to and34
as s is tA D O T and the O ffic e of the A ttorney Generalin c onnec tion with the eminent35
d omain proc eed ings , inc lu d ing tes tifying as an expertwitnes s and provid ing expert36
witnes s s ervic es , as s etforth in S ec tions D R 47 0 . 3. 5. 1 and D R 47 0 . 4. 5 ofthe Tec hnic al37
P rovis ions , throu gh the end of the ord er to s how c au s e hearing for immed iate38
pos s es s ion. A fters u c h hearing, D evelopers hallc ontinu e to provid e s u c h c ooperation39
and as s is tanc e ofac q u is ition pers onnelas and when requ es ted by A D O T orthe O ffic e40
ofthe A ttorney General, and A D O T willreimbu rs e D eveloperforits reas onable fees and41
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expens es atthe s ame rate es tablis hed u nd er the applic able S u bc ontrac tfor s u c h1
s ervic es d u ring the period u p to the ord er to s how c au s e hearings . For pu rpos es2
hereof, “ac q u is ition pers onnel”means expertwitnes s es , apprais ers , s u rveyors , land3
planners and other c ons u ltants u tilized by D eveloper u nd er a S u bc ontrac t, inc lu d ing4
thos e initially u tilized by A D O T and then retained u nd er a S u bc ontrac t, in c onnec tion5
withthe ac q u is ition ofthe P rojec tRO W s u bjec tto c ond emnation.6

5. 5. 5 D eveloper s hall provid e ad vanc e notic e to A D O T of D eveloper’ s7
ac q u is ition ofrealproperty loc ated ou ts id e the P rojec tRO W .8

5. 6 C osts ofA c qu isitions, Reloc ations and D em olitions9

5. 6. 1 S u bjec t to S ec tion 13. 3. 2 . 2 , A D O T will pay the pu rc has e pric e,1 0
s everanc e d amages (inc lu d ing c os t-to-c u re d amages ), reloc ation as s is tanc e payments11
(ifany)and title ins u ranc e premiu ms forrealproperty need ed forthe P rojec twithin the12
S c hematic RO W and any u nec onomic remnants thatres u ltfrom A D O T’ s ac q u is ition of13
s u c h realproperties . For c larity, s u c h realproperty inc lu d es Temporary C ons tru c tion14
Eas ements loc ated within the S c hematic RO W where permanentac q u is ition ofthe area15
for the Temporary C ons tru c tion Eas ementis notrequ ired for the P rojec t’ s phys ic al16
improvements . W ithres pec tonly to Retained P arc els , A D O T als o s hallpay the c os ts of1 7
d emolition and c learanc e, exc eptfor Utility A d ju s tments . Exc eptfor title ins u ranc e1 8
premiu ms , D evelopers hallpay allc los ingc os ts as s oc iated with pu rc has es ofproperties19
c overed by this S ec tion otherthan the Retained P arc els , in ac c ord anc e withthe Uniform20
A c tand A D O T polic ies . D evelopers hallnotbe entitled to any ad ju s tmentin the D & C2 1
P ric e on ac c ou ntofs u c h c os ts and expens es .2 2

5. 6. 2 A D O T willpay the c os ts for the legalc ou ns elfrom the O ffic e of the23
A ttorney Generalorforprivate legalc ou ns elretained as d irec ted by the O ffic e of the24
A ttorney Generalin c onnec tion with any c ond emnation ac tions , exc ept(a)fors u c hlegal25
fees and c os ts thataris e ou tofthe ac ts , omis s ions , negligenc e, intentionalmis c ond u c t,26
orbreac h ofapplic able L aw, c ontrac torGovernmentalA pprovalofa D eveloper-Related2 7
Entity in the performanc e of its obligations u nd erthe C ontrac tD oc u ments , and (b)as2 8
provid ed otherwis e in S ec tion 5. 6. 4. 1 regard ingD eveloper-D es ignated RO W .29

5. 6. 3 A D O T willpay the pu rc has e pric e, s everanc e d amages (inc lu d ingc os t-30
to-c u re d amages ), reloc ation as s is tanc e payments (if any), d emolition c os ts and title31
ins u ranc e premiu ms forany realproperty thatis an A D O T A d d itionalP roperty, inc lu d ing32
any u nec onomic remnants thatres u ltfrom A D O T’ s ac q u is ition of s u c h realproperty.33
S olely with res pec tto A D O T A d d itionalP roperties req u ired d u e to an A D O T-D irec ted34
C hange ora Forc e M ajeu re Event, A D O T willals o pay any otherreas onable c os ts and35
expens es inc u rred by D eveloper to perform RO W S ervic es for s u c h realproperty,36
s u bjec tto the limitations in A rtic le 14. D eveloper s hallperform allRO W S ervic es37
res pec ting A D O T A d d itionalP roperties , inc lu d ing any s ervic es related to re-evalu ation38
ormod ific ation ofany N EP A A pproval, ifnec es s ary.39

5. 6. 4 D evelopers hallbe res pons ible forand s hallpay d irec tly allc os ts and40
expens es in c onnec tion withac q u iringallD eveloper-D es ignated RO W .41
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5. 6. 4. 1 S u c h c os ts and expens es inc lu d e:1

The c os tofallRO W S ervic es ;(a)2

The c os tof c ond emnation proc eed ings inc u rred by(b)3
the O ffic e of the A ttorney General, inc lu d ing expertwitnes s fees , and allfees and4
expens es for exhibits , trans c ripts , photos and other d oc u ments and materials5
prod u c tion, otherthan the A ttorney General’ s orprivate attorneys ’ d irec tfees ;6

The pu rc has e pric es , s everanc e d amages (inc lu d ing(c )7
c os t-to-c u re d amages ), c ou rtaward s orju d gments forallD eveloper-D es ignated RO W8
(to be paid by D eveloper atthe time of c los ing or finalc ond emnation award , as9
applic able);1 0

The c os tofpermitting;(d )11

C los ing c os ts as s oc iated with parc elpu rc has es , in(e)12
ac c ord anc e withthe Uniform A c tand A D O T polic ies , inc lu d ingtitle ins u ranc e premiu ms ;13

Reloc ation as s is tanc e payments and c os ts , in(f)14
ac c ord anc e withthe Uniform A c t;15

P roperty managementexpens es , inc lu d ing d emolition(g)16
and c learanc e c os ts ; and1 7

A ny u nec onomic remnants res u lting from the(h)1 8
ac q u is ition ofD eveloper-D es ignated RO W .19

5. 6. 4. 2 D evelopers hallnotbe entitled to any ad ju s tmentin the D & C2 0
P ric e orM aintenanc e P ric e on ac c ou ntofs u c h c os ts and expens es .2 1

5. 6. 4. 3 Exc eptas req u ired as a d irec tres u ltof an A D O T-D irec ted22
C hange or a N ec es s ary S c hematic RO W C hange, property ou ts id e of the S c hematic23
RO W thatis ac q u ired ford rainage eas ements hereu nd ers hallbe treated as D eveloper-24
D es ignated RO W .25

5. 6. 4. 4 IfA D O T inc u rs any s u c h c os ts and expens es on D eveloper’ s26
behalf, A D O T may s u bmitany invoic es fors u c h c os ts and expens es to D eveloper, in2 7
whic h c as e D evelopers hallpay the invoic es within 30 d ays afterd elivery to D eveloper.2 8
A lternatively, A D O T may d ed u c tthe amou ntofs u c h c os ts and expens es from any s u ms29
owed by A D O T to D eveloperpu rs u antto this A greement.30

5. 6. 5 D evelopers hallbe res pons ible forand s hallpay d irec tly allc os ts and31
expens es of RO W S ervic es , and allother c os ts and expens es , in c onnec tion with32
ac q u iring, renting, u s ing, maintaining, ins u ring and d is pos ing ofD eveloper’ s Temporary33
W ork A reas thatD eveloper d etermines nec es s ary or d es irable for its c onvenienc e in34
c ons tru c ting the P rojec t. D evelopers hallnotbe entitled to any ad ju s tmentin the D & C35
P ric e orM aintenanc e P ric e on ac c ou ntofs u c h c os ts and expens es .36
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5. 6. 6 D eveloper s hallnotbe entitled to any inc reas e in the P ric e or any1
C ompletion D ead line ad ju s tment (exc ept to the extent provid ed otherwis e in2
S ec tion 14. 6. 3 regard ing C ompletion D ead line ad ju s tment) as a res u lt of: (a) S ite3
c ond itions as s oc iated with any D eveloper-D es ignated RO W orD eveloper’ s Temporary4
W ork A reas (inc lu d ing thos e relating to H azard ou s M aterials , D iffering S ite C ond itions5
or Utilities ); and (b)any d elay, inability or c os tas s oc iated with the ac q u is ition of any6
D eveloper-D es ignated RO W , inc lu d ing D eveloper-D es ignated RO W req u ired to7
implementany A TC s , orD eveloper’ s Temporary W orkA reas .8

5. 6. 7 If atany time, D eveloper or any D eveloper-Related Entity d irec tly or9
ind irec tly (a)ac q u ires orhas previou s ly ac q u ired any interes tin realproperty likely to be10
parc els of the P rojec tRO W or the remaind ers of any s u c h parc els , (b) loans or has11
previou s ly loaned money to any interes thold erin any realproperty likely to be a P rojec t12
RO W parc eland ac c epts as s ec u rity fors u c h loan the parc el, orthe remaind erof any13
s u c h parc el that is not a whole ac q u is ition, or (c ) pu rc has es or has previou s ly14
pu rc has ed from an exis tingmortgagee the mortgage ins tru mentthats ec u res an exis ting15
loan agains trealproperty likely to be a P rojec tRO W parc el, orthe remaind erof any16
s u c h parc el, D evelopers hallpromptly d is c los e the s ame to A D O T. IfD eveloper, orany1 7
s u bs id iary orparentc ompany of D eveloper, ac q u ires a realproperty interes t, whether1 8
title ormortgage, in parc els ofthe P rojec tRO W , the realproperty interes tac q u ired ora19
releas e of mortgage as the c as e may be, s hallbe c onveyed to the S tate of A rizona20
withou tthe nec es s ity of eminentd omain and withou tpaymentto D eveloper or the21
s u bs id iary orparentc ompany of D eveloper. D evelopers hallnotac q u ire orpermitthe22
ac q u is ition by D eveloperorany D eveloper-Related Entity ofany realproperty interes tin23
a P rojec tRO W parc el, whether in fee title or mortgage, for the pu rpos e of avoid ing24
c omplianc e with the L aws , prac tic es , gu id elines , proc ed u res and method s d es c ribed in25
S ec tion D R 47 0 . 2 . 1 .26

5. 6. 8 S u bjec t to S ec tion 5. 6. 3, the D & C P ric e is inc lu s ive of all of2 7
D eveloper’ s c os ts of performing RO W S ervic es . If A D O T inc u rs any s u c h c os ts and2 8
expens es on D eveloper’ s behalf, A D O T may s u bmit invoic es for s u c h c os ts and29
expens es to D eveloper, in whic h c as e D evelopers hallpay the invoic es within 30 d ays30
afterd elivery to D eveloper. A lternatively, A D O T may d ed u c tthe amou ntofs u c h c os ts31
and expens es from any s u ms owed by A D O T to D eveloperpu rs u antto this A greement.32

5. 6. 9 If a parc elac q u ired by A D O T inc lu d es both (a) property for whic h33
A D O T is res pons ible for paying the pric e of ac q u is ition (e. g. , A D O T A d d itional34
P roperties ), and (b)property forwhic h D eveloperis res pons ible forpaying the pric e of35
ac q u is ition (e. g. , D eveloper-D es ignated RO W ), then D evelopers hallreimbu rs e A D O T a36
pro rata s hare ofthe parc el’ s totalpu rc has e pric e, s everanc e d amages (inc lu d ing c os t-37
to-c u re d amages ), reloc ation c os ts , H azard ou s M aterials management c os ts , and38
related fees and c os ts bas ed on the ratio ofthe phys ic alarea ofthe property referenc ed39
in c lau s e (b)above to the phys ic alarea ofthe entire ac q u ired parc el.40
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5. 7 D eveloperInc entives forA void ing S c hem atic RO W P arc els1

5. 7 . 1 A fterthe Effec tive D ate, D eveloperwillhave the opportu nity to benefit,2
in the form of an ad d itionalpaymentfrom A D O T, from avoid anc e of parc els that3
c ompris e the S c hematic RO W , exc eptfors u c h parc els thatD eveloperrec eived c red it4
agains tthe D & C P ric e as partofthe P ropos al. Referenc es below to “parc el”or“partial5
parc el”mean thos e parc els and partialparc els within the bou nd aries of the S c hematic6
RO W . Referenc es to “avoid anc e, ”“avoid ”or“avoid ed ”means thatthe parc elorpartial7
parc elwillnot be need ed or u s ed for the P rojec t or for Temporary C ons tru c tion8
Eas ements .9

5. 7 . 2 To obtain this benefit, D evelopermu s ts u bmitto A D O T:1 0

A map d epic ting eac h parc elorpartialparc elto be avoid ed in(a)11
whole orin part;1 2

A c alc u lation, for eac h s u c h parc elor partialparc el, of the(b)13
approximate avoid ed s q u are footage;14

A c alc u lation of the netc os ts avings res pec ting s u c h parc elor(c )15
partial parc el (taking into ac c ou nt s everanc e d amages (inc lu d ing c os t-to-c u re16
d amages ), ifany), togetherwiths u pportingd oc u mentation ju s tifyingthe c alc u lation. For1 7
the ac q u is ition pric e s avings , the marketvalu e s hown in the A c q u is ition/Reloc ation1 8
S tatu s Report, as u pd ated on the Effec tive D ate, s hallbe u s ed , withou tregard to19
s u bs eq u entapprais als orc hanges in marketc ond itions ; and2 0

D es ign D oc u ments s howing the d es ign featu res thatwillenable(d )21
avoid anc e in whole orin partofthe parc elorpartialparc el.2 2

5. 7 . 3 W ithin ten B u s ines s D ays afteritrec eives s u c h a S u bmittal, A D O T will23
inform D eveloperin writing, foreac h parc elorpartialparc el, whetherthe S u bmittalis24
approved . A D O T may rejec tthe S u bmittaland make no s u c h paymentif A D O T25
d etermines , in its good faithd is c retion, that:26

The d es ign d oes notrepres enta c red ible means to ac tu ally(a)2 7
avoid the parc elorpartialparc el; or2 8

The propos alis to avoid only a portion, ratherthan the entirety,(b)29
ofa s ingle family res id entialparc el.30

5. 7 . 4 A D O T willc alc u late the c os ts avings , if any, u s ing A D O T’ s s tand ard31
proc ed u res and es timation tec hniqu es .32

5. 7 . 4. 1 IfA D O T has notalread y ac q u ired the parc elorpartialparc el,33
ifA D O T has notalread y rec eived ac c eptanc e ofan offerto ac q u ire the parc elorpartial34
parc el, and if no d is plac ee in c onnec tion with the parc elorpartialparc elhas inc u rred35
materialreloc ation c os ts forwhic h A D O T is res pons ible as a res u ltofA D O T’ s reloc ation36
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notic e, and has nototherwis e materially c hanged its pos ition in relianc e on or in1
res pons e to A D O T’ s reloc ation notic e, then the c red itamou ntwillbe the s u m of:2

The s avings in A D O T’ s ac q u is ition c os ts forthe avoid ed parc el(a)3
orpartialparc el, whic h s hallequ alA D O T’ s es timated valu e pers q u are foots etforth in4
the A c q u is ition/Reloc ation S tatu s Reportin TP A ttac hment47 0 -3 of the Tec hnic al5
P rovis ions , as of the Effec tive D ate, withou t regard to s u bs eq u ent apprais als or6
c hanges in marketc ond itions ; plu s7

A D O T's es timate of avoid ed s everanc e d amages (inc lu d ing(b)8
c os t-to-c u re d amages ), ifany; minu s9

A D O T’ s es timate of the inc reas ed s everanc e d amages(c )10
(inc lu d ingc os t-to-c u re d amages ), ifany, c au s ed by the propos ed RO W avoid anc e; plu s1 1

A D O T's es timate ofavoid ed reloc ation c os ts (ifany); plu s(d )12

O nly for Retained P arc els , A D O T's es timate of avoid ed(e)13
d emolition c os ts .14

5. 7 . 4. 2 If A D O T has alread y ac q u ired the parc elorpartialparc el, if15
A D O T has alread y rec eived ac c eptanc e of an offer to ac q u ire the parc elor partial16
parc el, orif any d is plac ee regard ing the parc elorpartialparc elhas inc u rred material1 7
reloc ation c os ts forwhic h A D O T is res pons ible as a res u ltofA D O T’ s reloc ation notic e,1 8
orhas otherwis e materially c hanged its pos ition in relianc e on orin res pons e to A D O T’ s19
reloc ation notic e, then the c red itamou ntwillbe A D O T’ s d etermination, in its good faith20
d is c retion, of the netproc eed s , if any, itis likely to obtain from re-s ale of the parc elor21
partialparc elas a remnantpiec e ofvac antland .2 2

5. 7 . 4. 3 A llamou nts willbe es timated withou tinc lu d ingc ontingenc y.23

5. 7 . 5 A D O T willreview and as s es s the c alc u lation of the D eveloper’ s c os t24
s avings , whic h willbe s u bjec tto A D O T’ s reas onable approval. A D O T may requ ire25
fu rtherinformation and d oc u mentation in s u pportof D eveloper’ s c alc u lation of the c os t26
s avings , and may res pond with its own c alc u lation of the c os ts avings . If A D O T2 7
d is agrees with D eveloper’ s c alc u lation, the P arties s hallthereafter negotiate promptly2 8
and in good faith to mu tu ally d etermine the c os ts avings . A tthe c onc lu s ion of s u c h29
negotiations , A D O T willfinally d etermine the c os ts avings , whic h d etermination s hall30
c ontrol.31

5. 7 . 6 Ifs u c h a S u bmittalis approved by A D O T, D eveloperwillbe entitled to32
a paymentfrom A D O T equ alto:33

For avoid ed Retained P arc els , (i) 7 0 % of the A D O T-approved(a)34
s avings in ac q u is ition c os ts ; plu s (ii) 50 % of the A D O T-approved avoid ed s everanc e35
d amages (inc lu d ing c os t-to-c u re d amages ), reloc ation c os ts and , if applic able,36
d emolition c os ts ; minu s (iii) 50 % of the A D O T-approved inc reas e in s everanc e37
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d amages (inc lu d ing c os t-to-c u re d amages ), if any, c au s ed by the propos ed RO W1
avoid anc e, and2

For other avoid ed property; (i) 7 0 % of the A D O T-approved(b)3
s avings in ac q u is ition c os ts ; plu s (ii) 50 % of the A D O T-approved avoid ed s everanc e4
d amages (inc lu d ing c os t-to-c u re d amages ) and reloc ations c os ts ; minu s (iii) 50 % of5
D eveloper’ s s avings in d emolition c os ts ; minu s (iv) 50 % of the A D O T-approved6
inc reas e in s everanc e d amages (inc lu d ingc os t-to-c u re d amages ), ifany.7

5. 7 . 7 The paymentwillbe d u e from A D O T to D eveloper notlater than 308
d ays afterFinalA c c eptanc e.9

5. 7 . 8 If and when A D O T approves s u c h a S u bmittal, the P arties s hall10
s u s pend or, as appropriate, mod ify theirRO W ac q u is ition ac tivities forthe portion ofthe11
parc elorpartialparc elto whic h the S u bmittalrelates . Thereafter, and notwiths tand ing12
any c ontrary provis ions of the C ontrac tD oc u ments , A D O T willhave no obligation to13
D eveloperto ac q u ire s u c h property orany Temporary C ons tru c tion Eas ementthereon14
(u nles s itbec omes A D O T A d d itionalP roperty), and D eveloperatits s ole c os tand ris k15
s hall be res pons ible for obtaining third party approvals (inc lu d ing Governmental16
A pprovals ) and c ompleting the FinalD es ign s u c h thatthe avoid ed parc els or partial1 7
parc els need notbe ac q u ired .1 8

5. 7 . 9 If a parc elor partialparc elis avoid ed bu tA D O T mu s ts u bs eq u ently19
ac q u ire itas A D O T A d d itionalP roperty as a res u ltof an A D O T-D irec ted C hange or20
N ec es s ary S c hematic RO W C hange, then A D O T willbe entitled to red u c e the payment21
u nd erS ec tion 5. 7 . 7 by the portion thereofattribu table to s u c hparc elorpartialparc el.2 2

5. 8 W aterW ells and P ostalS ervic e P arc el23

5. 8 . 1 General–W aterW ells24

W ater wells held for pu blic u s e are d eemed Utilities u nd er the C ontrac t25
D oc u ments and are s u bjec tto the provis ions therefor. W aterwells held forprivate u s e26
are d eemed realproperty s u bjec tto the Uniform A c tand realproperty ac q u is ition2 7
provis ions ofthe C ontrac tD oc u ments , and , exc eptas provid ed in S ec tion 5. 8 . 2 , A D O T2 8
has the powerto c ond emn s u c h waterwells thatmay need c los u re oraband onmentin29
ord erto bu ild the P rojec t.30

5. 8 . 2 GRIC W ellP roperties31

5. 8 . 2 . 1 This S ec tion 5. 8 . 2 provid es s pec ialterms thats u pers ed e32
any c ontrary provis ions in this A rtic le 5 or in S ec tion D R 47 0 of the Tec hnic al33
P rovis ions .34

5. 8 . 2 . 2 D eveloper rec ognizes and ac knowled ges A D O T has no35
powerto c ond emn property rights and interes ts owned by oron behalfofthe GRIC for36
orin c onnec tion withwaterwells , inc lu d ingfee title and airrights res pec tingland parc els37
on whic h s u c h wells are loc ated , and eas ements for pipes and d itc hes s erving s u c h38
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water wells or for ac c es s (c ollec tively the “GRIC wellproperties ”). A c c ord ingly, bu t1
s u bjec tto S ec tion 5. 8 . 2 . 3, D eveloper’ s d es ign s hallavoid and pres erve the GRIC well2
properties , GRIC ’ s legalac c es s to GRIC wellproperties , and the waterwells , pipes and3
d itc hes loc ated therein.4

5. 8 . 2 . 3 N otwiths tand ing S ec tion 5. 8 . 2 . 2 , D eveloper’ s d es ign may5
inc orporate GRIC wellproperties only ifD eveloperac q u ires s u c h property interes ts and6
the waterwells , pipes and d itc hes loc ated therein d irec tly from the GRIC , and provid ed7
that:8

A ny pric e D eveloper negotiates to ac q u ire the GRIC(a)9
wellproperties and waterwells , pipes and d itc hes s hallbe s u bjec tto A D O T’ s approval10
thatthe pric e repres ents marketvalu e; and11

D evelopers hallbearallris k thatthe GRIC orB u reau(b)12
ofInd ian A ffairs willrefu s e ord elay s elling the GRIC wellproperties , waterwells , pipes13
and d itc hes . If s u c h refu s alord elay oc c u rs , D evelopers hallbe obligated to re-d es ign14
the affec ted portion orportions of the P rojec tin ord erto avoid and pres erve the GRIC15
wellproperties , GRIC ’ s legalac c es s to the GRIC wellproperties , and the waterwells ,16
pipes and d itc hes loc ated therein. D evelopers hallnotbe entitled to any S u pplemental1 7
A greementforad d itionalc ompens ation orC ompletion D ead line ad ju s tmentas a res u lt1 8
ofs u c hrefu s al, d elay orneed to re-d es ign.19

5. 8 . 2 . 4 S ec tion 5. 7 s hallnotapply to GRIC wellproperties .2 0

5. 8 . 3 P ostalS ervic e P arc el21

5. 8 . 3. 1 This S ec tion 5. 8 . 3 provid es s pec ialterms thats u pers ed e22
any c ontrary provis ions in this A rtic le 5 or in S ec tion D R 47 0 of the Tec hnic al23
P rovis ions .24

5. 8 . 3. 2 D eveloper rec ognizes and ac knowled ges A D O T has no25
powerto c ond emn the parc elwithin the S c hematic RO W owned by oron behalfofthe26
United S tates P os talS ervic e, A D O T P arc el# 7 -11 7 1 8 , A P N # 30 0 -96-657 , at168 25 S .2 7
D es ertFoothills P kwy, P hoenix (the “P os talS ervic e P arc el”). A c c ord ingly, bu ts u bjec t2 8
to S ec tion 5. 8 . 3. 3, D eveloper’ s d es ign s hallavoid and pres erve the P os talS ervic e29
P arc eland ac c es s thereto.30

5. 8 . 3. 3 N otwiths tand ing S ec tion 5. 8 . 3. 2 , D eveloper’ s d es ign may31
inc orporate the P os talS ervic e P arc elonly if D eveloper ac q u ires itd irec tly from the32
United S tates P os talS ervic e, and provid ed that:33

A ny pric e D evelopernegotiates to ac q u ire the P os tal(a)34
S ervic e P arc eland reloc ate the United S tates P os talS ervic e s hallbe s u bjec tto A D O T’ s35
approvalthatthe pu rc has e pric e repres ents marketvalu e and the reloc ation c os ts are36
reas onable; and37
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D eveloper s hallbear allris k thatthe United S tates(b)1
P os talS ervic e willrefu s e ord elay s elling the P os talS ervic e P arc el. If s u c h refu s alor2
d elay oc c u rs , D evelopers hallbe obligated to re-d es ign the affec ted portion orportions3
of the P rojec tin ord er to avoid and pres erve the P os talS ervic e P arc eland ac c es s4
thereto. D evelopers hallnotbe entitled to any S u pplementalA greementforad d itional5
c ompens ation orC ompletion D ead line ad ju s tmentas a res u ltof s u c h refu s al, d elay or6
need to re-d es ign.7

5. 8 . 3. 4 S ec tion 5. 7 s hallnotapply to the P os talS ervic e P arc el.8

5. 9 A c c ess to P rojec tRO W ; D elays9

5. 9. 1 P hysic al P ossession of P rojec t RO W ; Transfer of Title to1 0
Im provem ents11

5. 9. 1 . 1 A D O T willnotify D eveloperofthe availability ofP rojec tRO W12
within five B u s ines s D ays afterA D O T obtains pos s es s ion of s u c h P rojec tRO W . For13
c larity, A D O T obtains pos s es s ion of a RO W parc elonly afterc los e of es c row orafter14
A D O T pays the immed iate pos s es s ion bond and s atis fies the c ond itions , ifany, req u ired15
u nd erthe ord erforimmed iate pos s es s ion; A D O T d oes notobtain pos s es s ion when the16
c ou rtis s u es the c orres pond ing ord er for immed iate pos s es s ion. D eveloper s hallbe1 7
res pons ible forbeing informed of and c omplying with any ac c es s res tric tions thatmay1 8
be s etforthin any d oc u ments grantingpos s es s ion ofany P rojec tRO W .19

5. 9. 1 . 2 Upon obtaining knowled ge of any antic ipated d elay in the20
d ates forac q u is ition ofany P rojec tRO W , the P arty obtaining knowled ge s hallpromptly21
notify the otherP arty in writing. In s u c h event, D evelopers hallimmed iately d etermine22
whetherthe d elay impac ts the C ritic alP athand , ifs o, to whatextentitmightbe pos s ible23
to avoid s u c h d elay throu gh re-s eq u enc ing, realloc ation orotheralternative c ons tru c tion24
method s or otherwis e (whic h, in the c as e of a Relief Event, s hallbe s u bjec t to25
S ec tion 14. 8 . 3). D eveloper s hallpromptly meetwith A D O T to d etermine the bes t26
c ou rs e of ac tion and prepare a written reports etting forth its rec ommend ations , whic h2 7
rec ommend ations s hallbe s u bjec tto A D O T’ s written approval.2 8

5. 9. 1 . 3 D eveloper is entitled to retain any s alvage valu e from its29
d emolition ofimprovements .30

5. 9. 2 A c c ess to P rojec tRO W31

5. 9. 2 . 1 To the extentthatD eveloper has notbeen provid ed with32
ac c es s to portions of the P rojec tRO W on orpriorto the d ate s etforth on the P rojec t33
S c hed u le, D evelopers hallworkarou nd s u c h P rojec tRO W with the goals ofminimizing34
d elay to the c ompletion ofthe P rojec t. Exc eptford elays c au s ed by the types ofevents35
d es c ribed in c lau s es (d )and (e)of the d efinition of “A D O T-C au s ed D elay”D eveloper36
s hallnotbe entitled to any inc reas e in the P ric e orC ompletion D ead line ad ju s tmentfor37
d elays c au s ed by the failu re orinability ofA D O T to provid e P rojec tRO W .38
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5. 9. 2 . 2 W here D eveloper makes a written requ es tfor ac c es s or1
temporary entry agreementfor any P rojec tRO W for whic h ac c es s has notyetbeen2
ac q u ired , D evelopermay, with A D O T's priorwritten c ons ent, whic h may be withheld or3
withd rawn atany time, in A D O T’ s good faith d is c retion, and s u bjec tto the provis ions of4
S ec tion 5. 9. 1 and S ec tion D R 47 0 . 2 . 6 of the Tec hnic alP rovis ions , negotiate with5
property owners oroc c u pants forearly ac c es s ortemporary u s e of land , provid ed that6
any s u c h negotiations s hallc omply in allres pec ts with applic able L aw, inc lu d ing the7
Uniform A c t. D eveloper's negotiations with property owners oroc c u pants fortemporary8
entry agreements s halloc c u ronly u nd ers u c h terms and c ond itions as are s tipu lated by9
A D O T, in its good faith d is c retion. A D O T willnotbe bou nd by the terms and c ond itions1 0
agreed u pon by D eveloper and any property owner or oc c u pantu ntils u c h time as11
A D O T has expres s ly s o ind ic ated in writing (and , then, only to the extentexpres s ly s et12
forththerein). A lltemporary entry agreements mu s tbe approved by FH W A .13

5. 10 Utility A d ju stm ents14

5. 10 . 1 A D O T’ s and D eveloper’ s Responsibility15

5. 10 . 1 . 1 A D O T s hallbe res pons ible forthe A D O T Utility A d ju s tments ,16
and D eveloper s hallhave no obligation to c arry ou ts u c h Utility A d ju s tmentW ork.1 7
D eveloperagrees to c ooperate with A D O T, atits own c os t, as reas onably requ es ted by1 8
A D O T, in effec ting the A D O T Utility A d ju s tments , inc lu d ing ac c ommod ating the19
s c hed u le forthe A D O T Utility A d ju s tments . W hereverin this S ec tion 5. 1 0 orels ewhere20
in the C ontrac t D oc u ments D eveloper obligations are s et forth res pec ting Utility21
A d ju s tments , Utility A d ju s tmentW ork or Utility A greements , they s hallbe d eemed to22
exc lu d e the A D O T Utility A d ju s tments , notwiths tand ing any langu age thatc ou ld be23
c ons tru ed to the c ontrary.24

5. 10 . 1 . 2 D eveloper s hallc oord inate and c au s e to be c ompleted all25
Utility A d ju s tments nec es s ary for the timely c ons tru c tion and maintenanc e of the26
P rojec t, in ac c ord anc e with the C ontrac tD oc u ments . D eveloper s hallc au s e to be2 7
c ompleted , in ac c ord anc e withthe P rojec tS c hed u le, allUtility A d ju s tments nec es s ary to2 8
ac c ommod ate c ons tru c tion, operation, maintenanc e and u s e of the P rojec t, as loc ated29
u nd erthe FinalD es ign. A llUtility A d ju s tmentW orkperformed by D eveloperora Utility30
C ompany s hallc omply with the C ontrac tD oc u ments . D eveloper s hallc oord inate,31
monitor and otherwis e u nd ertake the nec es s ary efforts to c au s e Utility C ompanies32
performing Utility A d ju s tmentW orkto perform s u c h worktimely, in c oord ination with the33
W ork, and in c omplianc e with the s tand ard s of d es ign and c ons tru c tion and other34
applic able requ irements s pec ified in the C ontrac tD oc u ments . H owever, regard les s of35
the arrangements mad e with the Utility C ompanies and exc eptas otherwis e provid ed in36
A rtic le 14, D eveloper s hallc ontinu e to be the res pons ible party to A D O T for timely37
performanc e ofallUtility A d ju s tmentW orks o thatu pon c ompletion of the C ons tru c tion38
W ork, allUtilities thatmightimpac tthe P rojec tare c ompatible withthe P rojec t.39
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5. 10 . 2 Utility M em orand aofUnd erstand ing; Utility A greem ents1

5. 10 . 2 . 1 P rior to the Effec tive D ate, A D O T c ond u c ted c oord ination2
meetings with Utility C ompanies . B as ed on thes e c oord ination meetings , A D O T3
d oc u mented d is c u s s ion items to s erve as the bas is fors eparate Utility M emorand a of4
Und ers tand ing between A D O T and the Utility C ompanies . The c orres pond ing5
d oc u mented d is c u s s ion items and Utility M emorand a of Und ers tand ing, if any, are6
inc lu d ed in the Referenc e Information D oc u ments . D eveloperis hereby d elegated , and7
hereby ac c epts and as s u mes , the res pons ibilities and obligations of A D O T s etforth in8
d oc u mented d is c u s s ion items and Utility M emorand a of Und ers tand ing, if any.9
D evelopers hallc omply with, be bou nd by and timely perform alls u c h res pons ibilities1 0
and obligations exc ept to the extent s pec ific ally c hanged by a Utility A greement11
between D eveloperand the applic able Utility C ompany.1 2

5. 10 . 2 . 2 For all Utility A d ju s tments , D eveloper is res pons ible for13
preparing, negotiating and entering into ins tru c tion-s pec ific , c ons tru c tion-d etailed Utility14
A greements with allUtility C ompanies , regard les s ofwhetherthe Utility C ompanies are15
id entified in the Tec hnic alP rovis ions orReferenc e Information D oc u ments . D eveloper16
s hallu s e the information in the d oc u mented d is c u s s ion items and terms in the Utility1 7
M emorand u m of Und ers tand ing, d es c ribed in S ec tion 5. 1 0 . 2 . 1 , as a bas is for1 8
negotiating a Utility A greementwith eac h Utility C ompany affec ted by the P rojec t. The19
generalproc ed u res and frameworkforpreparing the Utility A greements and proc es s ing20
u tility is s u es within the P rojec tarea s hallfollow the s tand ard prac tic es ofthe res pec tive21
Utility C ompanies fors u c h Utility A greements . D evelopers hallprepare and provid e all22
written or plan information c onc erning the P rojec t nec es s ary to negotiate Utility23
A greements . D evelopers hallc au s e eac h Utility A greementitnegotiates and exec u tes24
to name A D O T as an intend ed third party benefic iary ofD eveloper’ s rights and interes ts25
thereu nd er.26

5. 10 . 2 . 3 Eac h Utility A greements halls etforth allrequ ired terms and2 7
c ond itions forthe s u bjec tUtility A d ju s tmentW ork, inc lu d ing:2 8

A c lear d es c ription and s pec ific ation of the s c ope of(a)29
Utility A d ju s tmentW orkD eveloperis to perform , and the s c ope the Utility C ompany is to30
perform ;31

The applic able Utility c onflic tmap;(b)32

A s c hed u le for the Utility A d ju s tment W ork, or(c )33
proc ed u res forpreparingand implementings u c h s c hed u le;34

The applic able A d ju s tmentS tand ard s and any terms(d )35
and c ond itions regard ingany C hange in A d ju s tmentS tand ard s ;36

If nec es s ary, req u irements and loc ation for any(e)37
Replac ementUtility P roperty Interes t;38
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P rovis ions for payments , paymentterms , c ontrolling(f)1
s pec ific ations , and workd es c ription;2

A ny Utility permits thatmay then exis twith res pec tto(g)3
the c ons tru c tion and reloc ation ofthe s u bjec tUtility;4

S pec ific proc ed u res forres olving s c hed u ling, d es ign,(h)5
c ons tru c tion and paymentis s u es aris ing d u e to errors oromis s ions in information the6
Utility C ompany provid es to D eveloper;7

Terms and provis ions regard ingB etterments , ifany;(i)8

Requ irements forthe Utility C ompany to provid e c os t(j)9
rec ord s as s etforthin S ec tion 5. 1 0 . 4. 7 ; and1 0

The terms d es c ribed in S ec tions 5. 1 0 . 2 . 4, 5. 1 0 . 5. 1(k)11
and 5. 1 0 . 6.1 2

5. 10 . 2 . 4 A D O T agrees to c ooperate, atits own c os t, as reas onably13
requ es ted by D eveloper in pu rs u ing Utility A greements , inc lu d ing attend anc e at14
negotiation s es s ions and review of Utility A greements . D eveloper s hallkeep A D O T15
informed of the s tatu s of any s u c h negotiations and s halld eliverto A D O T, within ten16
d ays afterexec u tion, a tru e and c omplete c opy of eac h Utility A greemententered into1 7
by D eveloper. Exc eptas provid ed in S ec tions 5. 1 0 . 2 . 5 or5. 1 0 . 2 . 6 A D O T willnotbe a1 8
party to s u c h Utility A greements , and D evelopers hallc au s e eac h Utility A greementto19
expres s ly provid e thatA D O T willhave no liability u nd er the Utility A greementu nles s2 0
and u ntilA D O T rec eives a written as s ignmentofthe D eveloper’ s interes ts in the Utility21
A greement and as s u mes in writing D eveloper’ s obligations thereu nd er; provid ed ,2 2
however, that D eveloper s hall c au s e the Utility A greements to d es ignate the23
D epartmentas an intend ed third -party benefic iary thereof and to permitas s ignmentof24
D eveloper’ s right, title and interes tthereu nd er to A D O T withou tnec es s ity for Utility25
C ompany c ons ent. D eveloper s hall not enter into any agreement with a Utility26
C ompany thatpu rports to bind A D O T in any way, u nles s A D O T has exec u ted s u c h2 7
agreementas a party thereto (A D O T’ s s ignatu re ind ic ating approvalor review of an2 8
agreementbetween D eveloper and a Utility C ompany, or its s tatu s as a third -party29
benefic iary, s hallnots atis fy this requ irement).30

5. 10 . 2 . 5 If a Utility C ompany has properP riorRights D oc u mentation31
in c onnec tion with a Utility A d ju s tment, then A D O T, together with D eveloper and the32
Utility C ompany, willbe a party to the c orres pond ing Utility A greement. In s u c h a c as e,33
A D O T willbe a s ignatory to the Utility A greementforthe s ole pu rpos e of ind ic ating its34
c ons entthereto and agreeing to the terms and c ond itions in the Utility A greement35
res pec ting the Utility C ompany’ s priorrights . Ifa Utility C ompany d oes nothave proper36
P rior Rights D oc u mentation in c onnec tion with a Utility A d ju s tment, then A D O T will37
c hoos e whetherto be a party to the c orres pond ingUtility A greement, provid ed thatitwill38
be a party, together with D eveloper and the Utility C ompany, if the Utility C ompany39
refu s es to exec u te a Utility A greementonly with D eveloper. In s u c h c as e, A D O T willbe40
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a s ignatory to the Utility A greementforthe s ole pu rpos e ofind ic ating its c ons entthereto1
and agreeing to the terms and c ond itions in the Utility A greementres pec ting any2
enc roac hmentpermitthe Utility C ompany willneed from A D O T.3

5. 10 . 2 . 6 If D eveloper has prepared and negotiated an ins tru c tion-4
s pec ific , c ons tru c tion-d etailed Utility A greementwith a Utility C ompany and s u c h Utility5
C ompany refu s es to enter into the Utility A greementwith D eveloper bu tis willing to6
enterinto the Utility A greementwith A D O T, A D O T willenterinto the Utility A greement7
d irec tly with the Utility C ompany and d elegate its obligations to D eveloper, in whic h8
c as e D evelopers hallac c epts u c hd elegation and as s u me s u c hobligations .9

5. 10 . 2 . 7 D eveloper s hallbe s olely res pons ible for the terms and1 0
c ond itions of all Utility A greements into whic h it enters or for whic h it as s u mes11
obligations . D evelopers hallc omply with and timely perform allobligations impos ed on12
D eveloperby any Utility A greementto whic hitis a party orwhic hitas s u mes .13

5. 10 . 2 . 8 D eveloper s hallens u re thatthe Utility A d ju s tmentW ork is14
c ompleted in ac c ord anc e with the C ontrac tD oc u ments , regard les s of the natu re or15
provis ions of the Utility A greements and regard les s of whether D eveloper or its16
S u bc ontrac tors , orthe Utility C ompany orits c ontrac tors , performs the Utility A d ju s tment1 7
W ork.1 8

5. 10 . 2 . 9 Ifa c onflic toc c u rs between the terms ofa Utility A greement19
and thos e of the C ontrac tD oc u ments , the terms thates tablis h the higher qu ality,2 0
mannerormethod ofperformingUtility A d ju s tmentW ork, es tablis h betterGood Ind u s try21
P rac tic e, oru s e more s tringents tand ard s s hallprevailbetween D eveloperand A D O T.2 2
If the foregoing c riteria are notrelevantto the terms at is s u e, then the C ontrac t23
D oc u ments s hall prevail, u nles s expres s ly provid ed otherwis e in the C ontrac t24
D oc u ments .25

5. 10 . 3 Requ irem ents26

Eac h Utility A d ju s tment (whether performed by D eveloper or by the Utility2 7
C ompany)s hallc omply with the A d ju s tmentS tand ard s , inc lu d ingapplic able C hanges in2 8
A d ju s tmentS tand ard s . If any Utility M emorand u m of Und ers tand ing d oes notprovid e29
any terms orc ond itions to limita Utility C ompany’ s C hanges in A d ju s tmentS tand ard s ,30
then D eveloper s hall be s olely res pons ible for negotiating any s u c h terms and31
c ond itions in the c orres pond ing Utility A greement. In ad d ition, allUtility A d ju s tment32
W ork s hallc omply with allapplic able L aws , the applic able Utility A greement(s ), and all33
other requ irements s pec ified in S ec tions D R 430 . 2 , D R 430 . 3 and C R 430 . 3 of the34
Tec hnic alP rovis ions .35

5. 10 . 4 Utility A d ju stm entRisk36

5. 10 . 4. 1 Exc eptwith res pec tto D eveloper’ s rights to c laim a Relief37
Eventfor Utility C ompany D elays pu rs u antto S ec tion 14. 4. 4, for Inac c u rate Utility38
Information pu rs u antto S ec tion 14. 4. 5, or for A D O T-C au s ed D elay res pec ting A D O T39
Utility A d ju s tments , D eveloper s hallnotbe entitled to s u bmita C laim for Extra W ork40
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C os ts , D elay C os ts , C ompletion D ead line ad ju s tmentorotherreliefrelated to the Utility1
A d ju s tmentW ork, inac c u rac y of the Utility Information or Utilities loc ated within or2
ou ts id e the P rojec tRO W orotherwis e impac ted by, orhaving an impac ton, the P rojec t3
orthe W ork.4

5. 10 . 4. 2 D eveloper s hall: (a) perform at its own c os t (s u bjec t to5
payments ou tof the D & C P ric e)the Utility A d ju s tmentW ork its elf, if permitted by the6
Utility C ompany (exc eptthatany as s is tanc e provid ed by any D eveloper-Related Entity7
to the Utility C ompany in ac q u iring Replac ementUtility P roperty Interes ts s hallbe8
provid ed ou ts id e ofthe W ork); or(b)reimbu rs e (ou tofthe D & C P ric e orotherwis e)the9
Utility C ompany for its Utility A d ju s tmentW ork within the time and in the manner10
req u ired by the applic able Utility A greement. H owever, D eveloperhas no obligation to11
reimbu rs e a Utility C ompany for Utility A d ju s tment c os ts for any S ervic e L ine12
A d ju s tmentforwhic h the affec ted property ownerhas been c ompens ated in c onnec tion13
with P rojec tRO W ac q u is ition. D eveloper is s olely res pons ible for c ollec ting d irec tly14
from the Utility C ompany any reimbu rs ementd u e to D eveloperforB ettermentc os ts or15
other c os ts inc u rred by D eveloperforwhic h the Utility C ompany is res pons ible u nd er16
applic able L aw.1 7

5. 10 . 4. 3 Foreac h Utility A d ju s tment, the eligibility of Utility C ompany1 8
c os ts (both ind irec t and d irec t) for reimbu rs ement by D eveloper, as well as the19
d etermination ofany B ettermentorotherc os ts d u e to D eveloper, s hallbe es tablis hed in20
ac c ord anc e withapplic able L aw and the applic able Utility A greement(s ).2 1

5. 10 . 4. 4 Foreac h Utility A d ju s tment, D evelopers hallc ompens ate the22
Utility C ompany for eac h Exis ting Utility P roperty Interes trelinqu is hed , to the extent23
A D O T wou ld be requ ired to d o s o by applic able L aw orto the extentrequ ired by the24
applic able Utility A greement and provid ed that A D O T has approved the Utility25
C ompany's c laim . D eveloperis ad vis ed thatin s ome c as es reimbu rs ementofthe Utility26
C ompany's ac q u is ition c os ts fora Replac ementUtility P roperty Interes twills atis fy this2 7
req u irement.2 8

5. 10 . 4. 5 A D O T may d ec lare a D eveloperD efau ltu nd erc lau s e (h)of29
S ec tion 19. 1 . 1 if D eveloper breac hes any c ovenantin this S ec tion 5. 1 0 . 4 res pec ting30
reimbu rs ementofUtility C ompany c os ts .31

5. 10 . 4. 6 Ifforany reas on D eveloperis u nable to c ollec tany amou nts32
d u e to D eveloper from any Utility C ompany, then: (a) A D O T willhave no liability for33
s u c h amou nts ; (b)D evelopers hallhave no rightto c ollec ts u c h amou nts from A D O T or34
to offs ets u c h amou nts agains tamou nts otherwis e owing from D eveloperto A D O T; and35
(c )D evelopers hallhave no rightto s topW orkorto exerc is e any otherremed ies agains t36
A D O T on ac c ou ntofs u c hfailu re to pay.37

5. 10 . 4. 7 If any loc al Governmental Entity is partic ipating in any38
portion ofUtility A d ju s tmentc os ts , D evelopers hallc oord inate withA D O T and s u c hloc al39
GovernmentalEntity regard ingac c ou ntingforand approvalofthos e c os ts .40
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5. 10 . 4. 8 D eveloper s hallmaintain a c omplete s etof rec ord s for the1
c os ts of eac h Utility A d ju s tment (whether inc u rred by D eveloper or by the Utility2
C ompany), in a formatc ompatible with the es timate attac hed to the applic able Utility3
A greementand in s u ffic ientd etailforanalys is . D evelopers hallobtain from the Utility4
C ompany a c omplete s etof rec ord s of the Utility C ompany’ s c os ts inc u rred for s u c h5
Utility A d ju s tmentW ork. Forboth Utility C ompany c os ts and D eveloperc os ts , the totals6
foreac h c os tc ategory s hallbe s hown in s u c h manneras to permitc omparis on with the7
c ategories s tated on the es timate. D eveloperals o s hallind ic ate in thes e rec ord s the8
s ou rc e of fu nd s u s ed for eac h Utility A d ju s tment. A llrec ord s with res pec tto Utility9
A d ju s tmentW ork s hallc omply with the rec ord keeping and au d itrequ irements of the10
C ontrac tD oc u ments and applic able L aw, inc lu d ing23 C FR P art645, S u bpartA .1 1

5. 10 . 5 FH W A Utility Requ irem ents12

5. 10 . 5. 1 Unles s A D O T ad vis es D eveloperotherwis e:13

The P rojec t will be s u bjec t to 23 C FR P art 645(a)14
S u bpartA (inc lu d ing its requ irements as to plans , s pec ific ations , es timates , c harges ,15
trac king of c os ts , c red its , billings , rec ord s retention, and au d it)and FH W A 's as s oc iated16
polic ies ;1 7

Utility A greements for Utilities s hallinc orporate by(b)1 8
referenc e 23 C FR P art645 S u bparts A and B and as s ign the obligations aris ing19
thereu nd er;2 0

D eveloper s hallc omply (and s hallrequ ire the Utility(c )21
C ompanies to c omply)with 23 C FR P art645 S u bparts A and B as nec es s ary forany22
Utility A d ju s tmentc os ts to be eligible forreimbu rs ementfrom any fed eralfinanc ing or23
fu nd ing; and24

Eac h Utility A greements hallinc lu d e the requ irement(d )25
forthe Utility C ompany to meetthe B u y A meric a requ irements (as s pec ified in 23 US C26
313, 23 C FR § 635. 410 and A ttac hment7 to Exhibit4 (Fed eralRequ irements ), exc ept2 7
to the extent s u c h requ irements es tablis h an exemption for the partic u lar Utility2 8
A d ju s tment. Eac h s u c h Utility A greements hallrequ ire a d efinitive s tatementto be29
provid ed by D eveloper, the Utility C ompany or c ontrac tor performing any reloc ation30
work, abou tthe origin ofallprod u c ts permanently inc orporated into the P rojec t, c overed31
u nd erthe B u y A meric a requ irements .32

5. 10 . 5. 2 D eveloperac knowled ges , however, that:33

Itis notantic ipated thatD eveloperwillbe eligible for(a)34
FH W A reimbu rs ementofany Utility A d ju s tmentou tlays ; and35

D eveloper will not have any s hare in any(b)36
reimbu rs ementfrom FH W A orotherfed eralfinanc ingorfu nd ingthatA D O T may rec eive37
on ac c ou ntofUtility A d ju s tments .38
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5. 10 . 6 Utility Enhanc em ents1

5. 10 . 6. 1 D evelopers hallad d res s any requ es ts by Utility C ompanies2
thatD eveloperd es ign orc ons tru c tB etterments orUtility C ompany P rojec ts (c ollec tively,3
"Utility Enhanc ements "). A ny B ettermentperformed as partof a Utility A d ju s tment,4
whetherby D eveloperorby the Utility C ompany, s hallbe s u bjec tto the s ame s tand ard s5
and req u irements as ifitwere a nec es s ary Utility A d ju s tment, and s hallbe ad d res s ed in6
the appropriate Utility A greement. D eveloper s hallperform any work on a Utility7
C ompany P rojec tonly by s eparate c ontrac tou ts id e ofthe W ork, and s u c h works hallbe8
s u bjec tto S ec tion 5. 1 0 . 9.9

5. 10 . 6. 2 Und er no c irc u ms tanc es s hallD eveloper proc eed with any10
Utility Enhanc ementthatis inc ompatible with the P rojec tin its finalc onfigu ration oris11
notin c omplianc e with applic able L aw, the GovernmentalA pprovals or the C ontrac t12
D oc u ments , inc lu d ingthe C ompletion D ead lines .13

5. 10 . 6. 3 Und er no c irc u ms tanc es willD eveloper be entitled to any14
ad d itionalc ompens ation orC ompletion D ead line ad ju s tmenthereu nd eras the res u ltof15
any Utility Enhanc ement, whetherperformed by D eveloperorby the Utility C ompany.16

5. 10 . 6. 4 D evelopermay, bu tis notobligated to, d es ign and c ons tru c t1 7
Utility Enhanc ements . D evelopers hallbe res pons ible forand liable to A D O T forany1 8
d efic ienc ies relatingto any Utility Enhanc ements .19

5. 10 . 7 Failu re ofUtility C om panies to C ooperate2 0

5. 10 . 7 . 1 D evelopers hallu s e d iligentefforts to obtain the c ooperation21
of eac h Utility C ompany as nec es s ary for Utility A d ju s tments . D eveloper s hallnotify22
A D O T immed iately if D eveloper bec omes aware of any failu re or refu s alof a Utility23
C ompany to c ooperate that, if itc ontinu es , c ou ld ripen into a Utility C ompany D elay,24
inc lu d ingif:25

D eveloper is u nable (or antic ipates that it will be(a)26
u nable), afterd iligentefforts , to reac h agreementwith a Utility C ompany on a nec es s ary2 7
Utility A greementwithin a reas onable time;2 8

D eveloper reas onably believes for any other reas on(b)29
thatany Utility C ompany willnotu nd ertake orpermita Utility A d ju s tmentin a manner30
c ons is tentwith the timely c ompletion of the P rojec tor in ac c ord anc e with L aw, the31
GovernmentalA pprovals orthe C ontrac tD oc u ments ;32

D eveloper bec omes aware thatany Utility C ompany(c )33
is notc ooperating in a timely manner to provid e agreed -u pon or nec es s ary work,34
reviews orapprovals ; or35

A ny other d is pu te aris es between D eveloper and a(d )36
Utility C ompany with res pec tto the P rojec t, d es pite D eveloper's d iligentefforts to obtain37
s u c hUtility C ompany’ s c ooperation orotherwis e res olve s u c hd is pu te.38
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This notic e may inc lu d e a requ es tthatA D O T as s is tin res olving the d is pu te or in1
otherwis e obtaining the Utility C ompany’ s timely c ooperation. D evelopers hallprovid e2
A D O T with s u c h information as A D O T requ es ts regard ing the Utility C ompany's failu re3
to c ooperate and the effec tof any res u lting d elay on the P rojec tS c hed u le. A fter4
d elivering to A D O T any notic e or requ es tfor as s is tanc e, D eveloper s hallc ontinu e to5
u s e d iligentefforts to pu rs u e the Utility C ompany’ s c ooperation.6

5. 10 . 7 . 2 If D eveloper requ es ts A D O T’ s as s is tanc e pu rs u ant to7
S ec tion 5. 1 0 . 7 . 1 , then, s u bjec tto S ec tion 5. 1 0 . 7 . 3, the followingprovis ions s hallapply.8

D eveloper s hall provid e evid enc e reas onably(a)9
s atis fac tory to A D O T that: (i)the s u bjec tUtility A d ju s tmentis nec es s ary; (ii)the time for10
c ompletion of the Utility A d ju s tmentin the P rojec tS c hed u le was , in its inc eption, a11
reas onable amou ntof time for c ompletion of s u c h work, inc lu d ing s c hed u ling enou gh12
time for Utility C ompany reviews of D eveloper’ s d es ign s u bmittals c ons is tentwith the13
timelines d es c ribed in c lau s e (c ) of the d efinition of Utility C ompany D elay; (iii)14
D eveloperhas mad e d iligentefforts to obtain the Utility C ompany’ s c ooperation; and (iv)15
the Utility C ompany is notc ooperating as evid enc ed by any c irc u ms tanc e d es c ribed in16
S ec tion 15. 1 0 . 7 . 1 (the foregoing c lau s es (a)(i)throu gh (iv)are referred to herein as the1 7
“c ond itions to as s is tanc e”).1 8

Following A D O T’ s rec eipt of s atis fac tory evid enc e,(b)19
A D O T willtake s u c h reas onable s teps as D evelopermay requ es tto as s is tD eveloperin20
obtaining the c ooperation of the Utility C ompany or res olving the d is pu te; provid ed ,2 1
however, thatA D O T willhave no obligation to pros ec u te eminentd omain orotherlegal22
proc eed ings , or to exerc is e any other remed y available to itu nd er applic able L aw or23
exis tingc ontrac t, u nles s A D O T elec ts to d o s o in its s ole d is c retion.24

IfA D O T hold s c ontrac tu alorproperty rights thatmight(c )25
be u s ed to enforc e the Utility C ompany's obligation to c ooperate, and ifA D O T elec ts in26
its good faith d is c retion notto exerc is e thos e rights , and if s u c h rights are as s ignable,2 7
then A D O T willas s ign thos e rights to D eveloper u pon D eveloper's req u es t; provid ed ,2 8
however, thats u c has s ignments hallbe withou tany repres entation orwarranty as to the29
enforc eability ofs u c hrights .30

A ny as s is tanc e A D O T provid es s hall not relieve(d )31
D eveloper of its s ole res pons ibility for s atis fac tory c omplianc e with its obligations32
res pec ting Utility A d ju s tmentW ork and timely c ompletion thereof, exc eptas otherwis e33
expres s ly s etforthherein.34

5. 10 . 7 . 3 If A D O T objec ts in writing to a requ es tforas s is tanc e mad e35
pu rs u antto S ec tion 5. 1 0 . 7 . 1 bas ed on D eveloper’ s failu re to s atis fy one orboth of the36
c ond itions to as s is tanc e d es c ribed in S ec tions 5. 1 0 . 7 . 2(a)(i) and (ii), then D eveloper37
s halltake s u c h ac tion as is appropriate to s atis fy the c ond ition(s )and s hallthen have38
the rightto s u bmitanotherrequ es tforas s is tanc e on the s ame s u bjec tmatter. IfA D O T39
objec ts in writing to a requ es tforas s is tanc e mad e pu rs u antto S ec tion 5. 1 0 . 7 . 1 bas ed40
on D eveloper’ s failu re to s atis fy one orboth ofthe c ond itions to as s is tanc e d es c ribed in41
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S ec tions 5. 1 0 . 7 . 2(a)(iii) and (iv), then D eveloper s halltake s u c h ac tion as D eveloper1
d eems ad vis able d u ring the nextten d ays to obtain the Utility C ompany’ s c ooperation2
and s hallthen have the rightto s u bmitanother requ es tfor as s is tanc e on the s ame3
s u bjec tmatter. N otwiths tand ing the foregoing, no res u bmittalwillbe ac c epted u nles s4
allA D O T’ s objec tions have been ad d res s ed in ac c ord anc e with the prec ed ing two5
s entenc es . This proc es s s hallbe followed u ntilD eveloper s u c c eed s in obtaining the6
Utility C ompany’ s c ooperation or in otherwis e res olving the d is pu te or u ntilA D O T7
d etermines , bas ed on evid enc e D eveloper pres ents , thatthe c ond itions to as s is tanc e8
have been s atis fied . D eveloper s hallhave the rightto s u bmitthe qu es tion of the9
reas onablenes s of A D O T’ s d etermination for res olu tion ac c ord ing to the D is pu te10
Res olu tion P roc ed u res .1 1

5. 10 . 7 . 4 In c ertain c as es where a Utility C ompany is notc ooperating12
with D eveloperorA D O T, A D O T may, in its s ole d is c retion and where applic able L aw13
au thorizes A D O T to take u nilateralac tion, is s u e a D irec tive L etterd irec tingD eveloperto14
proc eed with a Utility A d ju s tmentwithou ta Utility A greementorotherwritten c ons entby15
the Utility C ompany. If A D O T d irec ts D eveloper to perform work pu rs u antto this16
S ec tion 5. 1 0 . 7 . 4, then D eveloper, withou tc os tto A D O T, s hallproc eed with s u c h work1 7
as ifD eveloperhas entered into a Utility A greementprovid ing forD eveloperto perform1 8
s u c h work, and s hallperform s u c h work in ac c ord anc e with applic able A d ju s tment19
S tand ard s and the requ irements of the C ontrac tD oc u ments otherwis e applic able to20
D eveloper’ s performanc e ofUtility A d ju s tmentW ork.2 1

5. 10 . 8 S ec u rity forUtility A d ju stm entC osts; Insu ranc e22

5. 10 . 8 . 1 D eveloper s hall s atis fy all requ irements in the Utility23
M emorand a of Und ers tand ing and Utility A greements to provid e s ec u rity for24
reimbu rs ementof Utility A d ju s tmentc os ts to whic h the Utility C ompany is entitled , in25
form , type and amou nt and on terms provid ed by the Utility M emorand a of26
Und ers tand ingand Utility A greements .2 7

5. 10 . 8 . 2 D evelopers halls atis fy allrequ irements in Utility M emorand a2 8
ofUnd ers tand ing and Utility A greements to provid e liability ins u ranc e forthe protec tion29
ofthe Utility C ompany.30

5. 10 . 9 A pplic ations forUtility P erm its31

5. 10 . 9. 1 It is antic ipated that, d u ring the D & C P eriod , Utility32
C ompanies willapply to A D O T foru tility permits and otheragreements and approvals to33
ins tallnew Utilities thatwou ld c ros s or longitu d inally oc c u py the P rojec tRO W , or to34
mod ify, u pgrad e, reloc ate or expand exis ting Utilities within the P rojec t RO W for35
reas ons otherthan to ac c ommod ate the P rojec t. The provis ions of S ec tions 5. 1 0 . 9. 236
throu gh 5. 1 0 . 9. 5 s hallapply to alls u c h Utility C ompany applic ations . N o work or37
s ervic es req u ired of D eveloper, and no ac c ommod ation of new Utilities or of38
mod ific ations , u pgrad es , reloc ations orexpans ions ofexis ting Utilities , pu rs u anthereto,39
s hallentitle D eveloperto ad d itionalc ompens ation, C ompletion D ead line ad ju s tmentor40
otherC laim orrelief.41



A rizona D epartmentofTrans portation 60 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

5. 10 . 9. 2 For all Utility C ompany applic ations d es c ribed in1
S ec tion 5. 1 0 . 9. 1 and pend ing as of or s u bmitted after the Effec tive D ate, D eveloper2
s hall: (a) fu rnis h to the applic ants the mos trec entpertinentP rojec td es ign information3
orRec ord D rawings , as applic able; (b)as s is tthe applic ants with information regard ing4
the loc ation of other propos ed and exis ting Utilities ; and (c ) u s e c ommerc ially5
reas onable efforts to c oord inate work s c hed u les with the applic ants s o that the6
applic ants ’ ac tivities d o notinterfere with the P rojec tS c hed u le. D evelopers hallkeep7
rec ord s ofits c os ts related to new Utilities s eparate from otherc os ts .8

5. 10 . 9. 3 D evelopers hallas s is tA D O T in d ec id ing whetherto approve9
a permitorotheragreementorapprovalapplied forby a Utility C ompany. W ithin ten10
B u s ines s D ays afterrec eiving an applic ation fora u tility permitorotheragreementor11
approval, D eveloper s hall analyze the applic ation and provid e to A D O T a12
rec ommend ation (together with s u pporting analys is ) as to whether it s hou ld be13
approved , d enied , orapproved s u bjec tto c ond itions . D evelopers halllimitthe grou nd s14
for its rec ommend ation of d enialor c ond itions to approvalto the grou nd s (as A D O T15
c ommu nic ates to D eveloperfrom time to time)on whic hA D O T is legally entitled to d eny16
orc ond ition approvalofthe applic ation.1 7

5. 10 . 9. 4 To the extent permitted by L aw, A D O T will impos e1 8
c ond itions in any approved permitor other agreementor approval: (a)prohibiting the19
Utility C ompany from interfering with D eveloper’ s s c hed u le for D & C W ork or20
D eveloper’ s performanc e of the D & C W ork; (b)requ iring the Utility C ompany to21
c ompens ate D eveloper for the ad vers e impac t to D eveloper of any prohibited22
interferenc e; (c ) requ iring the Utility C ompany and its c ontrac tors to c ooperate and23
c oord inate with D eveloperand its S u bc ontrac tors ; and (d )requ iring the Utility C ompany24
to ad here to D eveloper’ s on-s ite s afety s tand ard s and proc ed u res wheneverthe Utility25
C ompany or its s u bc ontrac tors are in any ac tive work zone of D eveloper or its26
S u bc ontrac tors .2 7

5. 10 . 9. 5 IfD eveloperand A D O T d is agree on the res pons e to a u tility2 8
applic ation, s u c h d is agreements hallbe res olved ac c ord ing to the D is pu te Res olu tion29
P roc ed u res ; provid ed , however, thatif D eveloperrec ommend s agains tis s u anc e of the30
permitorotheragreementorapprovaland A D O T d etermines is s u anc e is appropriate or31
requ ired , then:32

A D O T’ s d etermination s hallc ontrolu nles s is s u anc e is(a)33
arbitrary and c apric iou s and notrequ ired by L aw;34

A D O T may elec tto is s u e the u tility permitor other(b)35
agreementor approvalin ad vanc e of res olu tion of the D is pu te, bu t if it is finally36
d etermined thats u c h is s u anc e was arbitrary and c apric iou s and notrequ ired by L aw,37
s u c h is s u anc e s hallbe d eemed an A D O T-D irec ted C hange (and therefore a potential38
ReliefEvent); and39

If A D O T elec ts to d elay is s u anc e of a u tility permitor(c )40
other agreement or approval pend ing final res olu tion of the D is pu te, D eveloper’ s41
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ind emnity u nd erS ec tion 21 . 1 . 1(j)s hallbe d eemed to apply withres pec tto any applic ant1
c laim ofwrongfu ld elay ord enial.2

5. 10 . 10 A ssignm entofRights againstUtility C om panies3

In the eventof bona fid e c laims on behalf of D eveloperforwrongfu lac tions or4
inac tions ofa Utility C ompany within the P rojec tRO W , A D O T agrees that, u pon rec eipt5
of a written requ es t from D eveloper, A D O T willreas onably c ons id er as s igning to6
D eveloperA D O T’ s rights ofrec overy, as s u c h may exis t, u nd erany exis ting agreement7
between A D O T and a Utility C ompany, inc lu d ing any u tility permits , u tility reloc ation8
agreements , orotheragreements .9

5. 11 Railroad1 0

5. 11 . 1 GeneralRequ irem ents; S c ope ofW ork11

5. 11 . 1 . 1 UP RR is the permitting au thority for allW ork performed12
within UP RR’ s RO W . A c c ord ingly, D eveloper s hallperform allW ork requ ired on13
s tru c tu res over and u nd er, ad jac entto, and within UP RR’ s RO W in ac c ord anc e with14
UP RR’ s d es ign and c ons tru c tion s tand ard s , manu als and gu id elines , whic h are lis ted in15
S ec tions D R 436. 2 . 1 and C R 436. 2 . 1 of the Tec hnic alP rovis ions , and the UP RR16
C ons tru c tion and M aintenanc e A greement(s ) to be exec u ted by and between A D O T1 7
and UP RR.1 8

5. 11 . 1 . 2 D eveloper’ s s c ope of railroad -related W ork is d es c ribed in19
S ec tions D R 436. 2 . 2 and C R 436. 2 . 2 ofthe Tec hnic alP rovis ions .2 0

5. 11 . 1 . 3 IfD eveloper’ s d es ign requ ires alterations orreplac ements of21
UP RR improvements , D evelopers hallbearthe related c os tand s c hed u le impac ts and22
s hallnotbe entitled to any inc reas e in the P ric e, extens ion ofthe C ompletion D ead lines23
orany otherS u pplementalA greementfors u c himpac ts .24

5. 11 . 2 Railroad A greem ents25

5. 11 . 2 . 1 D eveloper s hallbe res pons ible for negotiating, atits own26
expens e, the UP RR C ons tru c tion and M aintenanc e A greements and any other2 7
agreements req u ired by UP RR forD eveloperto perform W ork on s tru c tu res overand2 8
u nd er, ad jac entto, and within UP RR’ s RO W . For gu id anc e, a s tand ard form UP RR29
C ons tru c tion and M aintenanc e A greementis provid ed in the Referenc e Information30
D oc u ments .31

5. 11 . 2 . 2 D evelopers hallkeep A D O T c u rrently informed of the s tatu s32
of negotiations with UP RR, of ou ts tand ing is s u es , of s c hed u les and the like, and s hall33
provid e A D O T tru e and c omplete c opies of d raftd oc u ments , as and when is s u ed or34
rec eived .35

5. 11 . 2 . 3 A D O T agrees to c ooperate, at its own expens e, as36
D eveloper reas onably requ es ts , in finalizing UP RR C ons tru c tion and M aintenanc e37
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A greements , and any amend ments thereto, inc lu d ing attend anc e at negotiation1
s es s ions and review of d raftagreements and any c orres pond ing Railroad S u bmittal2
P ac kages .3

5. 11 . 2 . 4 The UP RR C ons tru c tion and M aintenanc e A greements , and4
amend ments thereto, willbe s u bjec tto A D O T’ s review and approval.5

5. 11 . 2 . 5 A D O T and UP RR will be s ignatories to the UP RR6
C ons tru c tion and M aintenanc e A greements , and A D O T s hallhave the rightto d elegate7
any or allof its obligations u nd er s u c h agreements to D eveloper, in whic h c as e8
D evelopers hallac c epts u c hd elegation and as s u me s u c hobligations .9

5. 11 . 2 . 6 A D O T s hall have and retain the exc lu s ive right to all10
c ontribu tions from UP RR toward the c os tofeliminatingthe at-grad e c ros s ing.1 1

5. 12 Integration with Related Transportation Fac ilities12

5. 12 . 1 D eveloper s hallloc ate, c onfigu re, d es ign and maintain the termini,13
interc hanges , ramps , inters ec tions , c ros s ings , entranc es and exits ofthe P rojec ts o that14
the P rojec twillbe c ompatible and integrated with the loc ation, c onfigu ration, d es ign,15
operation and maintenanc e of, and provid e a s mooth, s afe and ord erly trans ition of16
traffic to and from , Related Trans portation Fac ilities . The d es ign forthe P rojec ts hall1 7
inc lu d e and provid e for s u c h c ompatibility, integration and trans ition. The d es ign,1 8
c ons tru c tion and maintenanc e of the P rojec ts hallc omply with allprovis ions of the19
C ontrac tD oc u ments and P rojec tM anagementP lan relating to c ompatibility, integration20
and trans ition with or atRelated Trans portation Fac ilities , inc lu d ing thos e c onc erning21
s ignage, s ignalingand c ommu nic ations withu s ers .2 2

5. 12 . 2 W ithou t limiting the foregoing, D eveloper s hall c ooperate and23
c oord inate with A D O T and any third party thatowns , manages , operates ormaintains24
Related Trans portation Fac ilities with regard to the c ons tru c tion, maintenanc e and25
repairprograms and s c hed u les forthe P rojec tand the Related Trans portation Fac ilities ,26
in ord er to minimize d is ru ption to the operation of the P rojec t and the Related2 7
Trans portation Fac ilities .2 8

5. 12 . 3 To as s is tD eveloper, A D O T willprovid e to D eveloper d u ring normal29
working hou rs , reas onable ac c es s to plans , s u rveys , d rawings , rec ord d rawings ,30
s pec ific ations , reports and otherd oc u ments and information in the pos s es s ion ofA D O T31
or its c ontrac tors and c ons u ltants pertaining to Related Trans portation Fac ilities .32
D eveloper, atits expens e, s hallhave the rightto make c opies ofthe s ame. D eveloper33
s hallc ond u c ts u c h otherins pec tions , inves tigations , d oc u ments earc hes , s u rveys and34
other work as may be nec es s ary to id entify the Related Trans portation Fac ilities and35
ac hieve s u c h c ompatibility, integration and trans ition.36

5. 12 . 4 A t D eveloper’ s req u es t from time to time, A D O T will provid e37
reas onable as s is tanc e to D eveloperin obtainingc ooperation and c oord ination from third38
parties thatown, manage, operate ormaintain Related Trans portation Fac ilities and in39
enforc ing rights , remed ies and warranties thatD evelopermay have agains tany s u c h40
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third parties . S u c h as s is tanc e may inc lu d e A D O T’ s partic ipation in meetings and1
d is c u s s ions . In no events hallA D O T be requ ired to bringany legalac tion orproc eed ing2
agains tany s u c h third party. A tD eveloper’ s req u es t, A D O T and D evelopers hallwork3
jointly to es tablis h a s c ope of work and bu d getfor A D O T’ s Rec overable C os ts in4
c onnec tion with provid ing s u c h c ooperation to D eveloper. S u bjec tto any agreed s c ope5
of work and bu d get, D eveloper s hallreimbu rs e A D O T forallc os ts , inc lu d ing A D O T’ s6
Rec overable C os ts , itinc u rs in c onnec tion with rend ering s u c h as s is tanc e within ten7
d ays afterwritten requ es ttherefor.8

5. 12 . 5 A D O T and otherGovernmentalEntities s hallhave atalltimes , withou t9
obligation orliability to D eveloper, the rightto c ond u c ttraffic managementac tivities on10
their res pec tive Related Trans portation Fac ilities and allother fac ilities of the S tate,1 1
regionalor loc altrans portation network in the area of the P rojec tin ac c ord anc e with12
their res pec tive s tand ard traffic managementprac tic es and proc ed u res in effec tfrom13
time to time.14

5. 13 Use ofD esignated A D O T P roperty15

A D O T willmake c ertain property itowns available for u s e forTemporary W ork A reas16
and formaintenanc e offic es and yard s , on the terms and c ond itions s etforthbelow.1 7

5. 13. 1 The properties thatwillbe mad e available are the following:1 8

P arc elnos . 7 -58 0 6 and 7 -8 0 7 9 on Fairview S treet;(a)19

P arc elno. 7 -111 8 2 (three parc els )on Elliottnear59thA venu e;(b)20

P arc elno. 7 -11316 s ou thofB as eline A venu e;(c )21

P arc elno. 7 -10 612 on Van B u ren S treeteas tof 59th A venu e;(d )22
and23

P arc elno. 7 -10 60 7 on L atham S treet.(e)24

5. 13. 2 IfA D O T intend s to c onvey a property, to leas e itto anotherP ers on, or25
to u s e itfor its own pu rpos es before D eveloper elec ts to u s e it, A D O T willgive26
D eveloper30 d ays ’ priorwritten notic e of s u c h intent. If D eveloperd elivers to A D O T2 7
written notic e elec ting to u s e the property within s u c h 30 -d ay period , then A D O T willnot2 8
c onvey or leas e the property or u s e itfor its own pu rpos es . If D eveloper d oes not29
d elivers u c h written notic e within s u c h 30 -d ay period , then the property thereu pon s hall30
c eas e to be available to D eveloperforu s e, u nles s A D O T in its s ole d is c retion d ec id es31
to again make itavailable.32

5. 13. 3 D eveloper may exerc is e its rightto u s e a property by d elivering to33
A D O T written notic e elec ting to u s e the property. The written notic e s hallid entify the34
property, the u s e(s ), the d ate D eveloper is willing to take pos s es s ion and u s e, and35
d u ration ofu s e. The d u ration ofu s e formaintenanc e pu rpos es s hallin no eventextend36
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beyond the end ofthe M aintenanc e P eriod , inc lu d ing end ing ofthe M aintenanc e P eriod1
d u e to early termination ofthis A greement.2

5. 13. 4 IfD eveloperelec ts to u s e a property, A D O T willc ond u c tan ins pec tion3
of the property to d oc u mentpre-exis ting c ond itions before D eveloper takes u s e and4
oc c u panc y. D eveloper s hall review and c omment on the pre-exis ting c ond itions5
d oc u mentation, and the P arties s halls ign s u c h d oc u mentation, afterres olu tion of any6
c omments , to c reate a rec ord ofpre-exis tingc ond itions . D evelopers hallbe obligated to7
retu rn the property to A D O T u pon c es s ation ofits u s e and pos s es s ion in a c ond ition at8
leas tequ alto the pre-exis ting c ond itions as s etforth in the s igned d oc u mentation of9
pre-exis tingc ond itions .1 0

5. 13. 5 If D eveloper elec ts to u s e the property as a Temporary W ork A rea11
d u ring c ons tru c tion, then A D O T and D eveloper s hallpromptly enter into a rent-free12
enc roac hmentpermit, entry agreementorotherd oc u mentation as req u ired by A D O T.13
D evelopers hallbe obligated to vac ate the property and retu rn pos s es s ion to A D O T not14
laterthan the d ate of FinalA c c eptanc e; provid ed thatif thatd ate is beyond the Final15
A c c eptanc e D ead line, D evelopers hallbe obligated to pay fairmarketrentalvalu e as16
d etermined by A D O T forthe period ofu s e beyond the FinalA c c eptanc e D ead line.1 7

5. 13. 6 IfD eveloperhas potentialinteres tin u s ing a property formaintenanc e1 8
offic es or a maintenanc e yard d u ring the M aintenanc e P eriod , then D eveloper may19
requ es t A D O T to d etermine fair marketrentalvalu e for the property. A D O T will20
promptly d etermine and s u bmit to D eveloper the fair market rentalvalu e. S u c h21
valu ation s hallapply s o long as D eveloper elec ts to u s e the property within 90 d ays22
afterrec eivingthe fairmarketrentalvalu e d etermination.23

5. 13. 7 If D eveloper elec ts to u s e the property for maintenanc e offic es or a24
maintenanc e yard d u ring the M aintenanc e P eriod , then A D O T and D eveloper s hall25
promptly enter into a leas e agreementon the terms and c ond itions A D O T typic ally26
requ ires for c omparable u s es of c omparable A D O T property. D eveloper s hallbe2 7
obligated to pay fair marketrentalvalu e to A D O T for the property. A D O T s hallre-2 8
d etermine fair marketrentalvalu e period ic ally in ac c ord anc e with A D O T’ s s tand ard29
proc ed u res forrenting A D O T property. If D eveloperobjec ts to the re-d etermined fair30
marketrentalvalu e and the P arties are u nable to res olve the is s u e, D eveloper’ s s ole31
remed y s hallbe to terminate the leas e orotheragreement.32

5. 13. 8 D eveloper s halltake the property as is , with allfau lts , d efec ts and33
c ond itions , known oru nknown. A D O T s hallhave no obligation to provid e u tility s ervic es34
to, ormaintain u tility s ervic es for, any property. D evelopers hallhave the res pons ibility35
to maintain the property in a good and s afe c ond ition and in ac c ord anc e with allL aws36
and GovernmentalA pprovals . W ith res pec tto P arc elnos . 7 -58 0 6 and 7 -8 0 7 9 on37
Fairview S treet, D evelopers hallprotec tand notinterfere with the exis ting c aged fac ility38
forirrigation orA D O T’ s ac c es s thereto fors ervic ingand maintenanc e.39

5. 13. 9 For gu id anc e in d etermining the proc ed u res for granting u s e of a40
property, d oc u menting the rights of u s e, and d etermining rent, terms and c ond itions ,41
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A D O T willrefer to C hapter 3, “Renting and L eas ing O perations " in the A D O T RO W1
M anu alinc lu d ed in the Referenc e Information D oc u ments as "2 0 1 1-0 1 A D O T Rightof2
W ay P roc ed u res M anu al. pd f" .3

4
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A RTIC L E 6.1
D ES IGN A ND C O NS TRUC TIO N2

6. 1 GeneralO bligations ofD eveloper3

In ad d ition to performing allotherrequ irements of the C ontrac tD oc u ments , D eveloper4
s hallperform the followingobligations .5

6. 1 . 1 D eveloper s hall fu rnis h all d es ign and other s ervic es , provid e all6
materials , eq u ipmentand labor and u nd ertake allefforts nec es s ary or appropriate7
(exc lu d ing only thos e materials , s ervic es and efforts thatthe C ontrac tD oc u ments8
expres s ly s pec ify willbe u nd ertaken by A D O T orotherP ers ons )to d es ign and c ons tru c t9
the P rojec t, and maintain the P rojec t d u ring c ons tru c tion, in ac c ord anc e with the10
req u irements of the C ontrac tD oc u ments s o as to ac hieve S u bs tantialC ompletion and11
FinalA c c eptanc e by the applic able C ompletion D ead lines .1 2

6. 1 . 2 A talltimes d u ring the D & C P eriod D evelopers hallprovid e an A D O T-13
approved P rojec tM anagerwho: (a)willhave fu llres pons ibility forthe pros ec u tion ofthe14
W ork; (b)willac tas agentand be a s ingle pointof c ontac tin allmatters on behalf of15
D eveloper; (c )willbe pres ent(orits approved d es ignee willbe pres ent)atthe S ite atall16
times thatD & C W ork is performed , and (d ) willbe available to res pond to A D O T or1 7
A D O T’ s A u thorized Repres entatives .1 8

6. 1 . 3 D eveloper s hall c omply with, and req u ire that all S u bc ontrac tors19
c omply with, allrequ irements of allL aws applic able to the D & C W ork, inc lu d ing20
EnvironmentalL aws and the A meric ans withD is abilities A c tof1990 (42 U. S . C . § 1 2 1 0 121
ets eq . ), as amend ed .2 2

6. 1 . 4 D eveloper s hall c ooperate with A D O T, the General Engineering23
C ons u ltant, and GovernmentalEntities with ju ris d ic tion in allmatters relating to the24
W ork, inc lu d ing theirreview, ins pec tion and overs ightofthe d es ign and c ons tru c tion of25
the P rojec tand the d es ign and c ons tru c tion ofthe Utility A d ju s tments .26

6. 1 . 5 D evelopers hallu s e c ommerc ially reas onable efforts to mitigate d elay2 7
to d es ign and c ons tru c tion of the P rojec tand mitigate d amages d u e to d elay in all2 8
c irc u ms tanc es , to the extent pos s ible, inc lu d ing by re-s eq u enc ing, realloc ating, or29
red eployingD eveloper’ s and its S u bc ontrac tors ’ forc es to otherwork, as appropriate.30

6. 1 . 6 D evelopers hallobtain and pay the c os tofobtaining allGovernmental31
A pprovals thatare requ ired in c onnec tion with the P rojec tand notpreviou s ly obtained32
by A D O T.33

6. 2 P erform anc e, D esign and C onstru c tion S tand ard s; D eviations34

6. 2 . 1 D evelopers hallfu rnis h allas pec ts of the D es ign W ork and allD es ign35
D oc u ments , inc lu d ing d es ign requ ired in c onnec tion with the maintenanc e ofthe P rojec t36
and C apitalA s s et Replac ement W ork, and s hallc ons tru c t the P rojec t and Utility37
A d ju s tments inc lu d ed in the C ons tru c tion W ork as d es igned , free from D efec ts , and in38
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ac c ord anc e with: (a)Good Ind u s try P rac tic e; (b)the requ irements , terms and c ond itions1
s etforth in the C ontrac tD oc u ments ; (c ) the P rojec tS c hed u le; (d )allL aws ; (e) the2
requ irements , terms and c ond itions s etforth in allGovernmentalA pprovals ; (f) the3
A D O T-approved P rojec tM anagementP lan and allc omponentplans prepared orto be4
prepared thereu nd er; (g) the S afety M anagementP lan; and (h) allother applic able5
s afety, environmentaland other requ irements , taking into ac c ou ntthe P rojec tRO W6
limits and otherc ons traints affec tingthe P rojec t.7

6. 2 . 2 D eveloper als o s hallc ons tru c tthe P rojec tand Utility A d ju s tments in8
ac c ord anc e with (a)the RFC S u bmittals , and (b)the C ons tru c tion D oc u ments , in eac h9
c as e taking into ac c ou ntthe P rojec tRO W limits and other c ons traints affec ting the10
P rojec t.1 1

6. 2 . 3 The P rojec td es ign and c ons tru c tion s hallbe s u bjec tto c ertific ation12
pu rs u antto the proc ed u re c ontained in the A D O T-approved Q u ality M anagementP lan.13

6. 2 . 4 D evelopermay apply forA D O T approvalofD eviations from applic able14
Tec hnic alP rovis ions regard ing the d es ign orc ons tru c tion ofthe P rojec t. The D eviation15
approvalproc es s s hallbe as follows :16

6. 2 . 4. 1 A llapplic ations for D eviations s hallbe in writing. W here1 7
D eveloperapplies fora D eviation as partof the s u bmittalof a c omponentplan of the1 8
P rojec tM anagementP lan, D evelopers halls pec ific ally id entify and labelthe propos ed19
D eviation.2 0

6. 2 . 4. 2 A D O T will c ons id er, in its s ole d is c retion, bu t have no21
obligation to approve, any s u c h applic ation. D eveloper s hallbear the bu rd en of22
pers u ad ing A D O T thatthe D eviation s ou ghtc ons titu tes s ou nd and s afe engineering23
c ons is tent with Good Ind u s try P rac tic e and ac hieves A D O T’ s applic able s afety24
s tand ard s and c riteria.25

6. 2 . 4. 3 N o D eviation s hallbe d eemed approved or be effec tive26
u nles s and u ntils tated in writings igned by A D O T’ s A u thorized Repres entative. A D O T’ s2 7
affirmative approval of a c omponent plan of the P rojec t M anagement P lan s hall2 8
c ons titu te: (i)approvalof the D eviations expres s ly id entified and labeled as D eviations29
therein, u nles s A D O T takes exc eption to any s u c h D eviation, and (ii)d is approvalofany30
D eviations notexpres s ly id entified and labeled as D eviations therein.31

6. 2 . 4. 4 A D O T’ s lac k of is s u anc e of an approvalfor any D eviation32
within ten B u s ines s D ays after D eveloper applies therefor s hall be d eemed a33
d is approvalofs u c happlic ation.34

6. 2 . 4. 5 A D O T’ s d enialord is approvalofa requ es ted D eviation s hall35
be finaland nots u bjec tto the D is pu te Res olu tion P roc ed u res .36

6. 2 . 5 Exc ept as s et forth in S ec tion 1 . 5 or 6. 2 . 4, any c hanges to the37
Tec hnic alP rovis ions thatmaterially affec tthe D es ign W ork orC ons tru c tion W ork prior38
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to the S u bs tantialC ompletion D ate s hallbe s u bjec tto the S u pplementalA greement1
proc es s in ac c ord anc e withA rtic le 15.2

6. 3 C hanges in B asic C onfigu ration3

6. 3. 1 D evelopers hallnotmake any c hange in the B as ic C onfigu ration ofthe4
P rojec t, exc ept as approved by A D O T in its s ole d is c retion and au thorized by a5
S u pplementalA greementin ac c ord anc e with A rtic le 15. A S u pplementalA greementis6
requ ired regard les s ofthe reas on u nd erlying the c hange and regard les s ofwhetherthe7
c hange inc reas es , d ec reas es orhas no effec ton D eveloper’ s c os ts .8

6. 3. 2 N o S u pplementalA greements hallbe requ ired for any non-material9
c hanges in the B as ic C onfigu ration thatA D O T approves in writing as partofthe d es ign10
review proc es s , u nles s D eveloper c laims thatitis entitled to Extra W ork C os ts in11
c onnec tion with a propos ed c hange in ac c ord anc e with S ec tion 14. 4. 1 , or u nles s the12
propos ed c hange c ons titu tes a C hange Requ es t d es c ribed in S ec tion 15. 2 . 5.13
D eveloperac knowled ges and agrees thatc ons traints s etforth in the N EP A A pproval,14
Tec hnic alP rovis ions and otherC ontrac tD oc u ments , as wellas s ite c ond itions and the15
S c hematic D es ign, willimpac tD eveloper’ s ability to make non-materialc hanges in the16
B as ic C onfigu ration.1 7

6. 3. 3 If a C hange Requ es t res u lts in a material c hange in the B as ic1 8
C onfigu ration, any c os ts avings thatres u ltfrom s u c h C hange Requ es ts hallbe s hared19
in ac c ord anc e withS ec tion 15. 2 . 5.2 0

6. 4 D esign Requ irem ents; Responsibility forD esign21

6. 4. 1 D esign Im plem entation and S u bm ittals22

6. 4. 1 . 1 D eveloper, throu gh the appropriately qu alified and lic ens ed23
d es ign profes s ionals id entified in Exhibit2 and D eveloper’ s P rojec tM anagementP lan,24
s hall prepare d es igns , plans and s pec ific ations in ac c ord anc e with the C ontrac t25
D oc u ments . D eveloper s hallc au s e the engineers of rec ord , as applic able, for the26
P rojec tto s ign and s ealallRFC S u bmittals .2 7

6. 4. 1 . 2 D eveloper s halld eliver to A D O T ac c u rate and c omplete2 8
d u plic ates of allinterim , revis ed and finalD es ign D oc u ments (inc lu d ing the RFC29
S u bmittals ), P lans and C ons tru c tion D oc u ments within s even d ays after D eveloper30
c ompletes preparation thereof. D evelopers hallc ons tru c tthe P rojec tin ac c ord anc e with31
the RFC S u bmittals and the C ons tru c tion D oc u ments . D evelopermay mod ify the RFC32
S u bmittals and C ons tru c tion D oc u ments withou tprior approvalof A D O T, bu tmu s t33
d eliver the mod ific ations to A D O T in ad vanc e of performanc e of the applic able D & C34
W ork.35

6. 4. 2 D eveloperResponsibility forD esign36

D eveloperagrees thatithas fu llres pons ibility forthe d es ign of the P rojec tand37
thatD eveloperwillfu rnis h the d es ign ofthe P rojec t, regard les s ofthe fac tthatas pec ts38
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of the S c hematic D es ign have been provid ed to D eveloperas a preliminary bas is for1
D eveloper’ s d es ign. D evelopers pec ific ally ac knowled ges and agrees that:2

D eveloper is notentitled to rely on: (i) the S c hematic D es ign(a)3
exc eptas s pec ified otherwis e in S ec tion 6. 4. 3; (ii) the other Referenc e Information4
D oc u ments ; or(iii)any otherd oc u ments orinformation provid ed by A D O T, exc eptto the5
extents pec ific ally permitted in the C ontrac tD oc u ments ;6

D eveloper is res pons ible for c orrec ting any Errors in the(b)7
S c hematic D es ign throu ghthe d es ign orc ons tru c tion proc es s ;8

D eveloper s hallnotbe entitled to any inc reas e in the P ric e or(c )9
extens ion ofa C ompletion D ead line forErrors in the S c hematic D es ign, exc eptonly for10
the rightto a S u pplementalA greementwith res pec tto N ec es s ary S c hematic RO W11
C hanges as s etforth in S ec tion 14. 4. 1 , and s u bjec tto the requ irements and limitations12
ofA rtic le 14;13

D eveloper’ s warranties and ind emnities hereu nd erc overErrors(d )14
in the P rojec teven thou gh they may aris e from orbe related to Errors in the S c hematic15
D es ign; and16

D eveloper is res pons ible for verifying all c alc u lations and(e)1 7
q u antity takeoffs c ontained in the RFP D oc u ments orotherwis e provid ed by A D O T.1 8

6. 4. 3 C hanges to S c hem atic D esign and S c hem atic RO W19

6. 4. 3. 1 D eveloperac knowled ges and agrees thatthe requ irements20
and c ons traints s et forth in the C ontrac t D oc u ments and in the Governmental21
A pprovals , as wellas S ite c ond itions , willimpac tD eveloper’ s ability to revis e the22
c onc epts c ontained in the S c hematic D es ign. D eveloper, however, may mod ify the23
S c hematic D es ign withou tA D O T’ s priorwritten approvalifthe propos ed mod ific ation:24

M eets the requ irements ofthe Tec hnic alP rovis ions ;(a)25

Requ ires no revis ion, mod ific ation or amend mentto(b)26
the N EP A A pproval, as d etermined in ac c ord anc e with S ec tion D R 420 . 2 . 6. 1 of the2 7
Tec hnic alP rovis ions ;2 8

D oes notc ons titu te a D es ign Exc eption or D es ign(c )29
Varianc e; and30

D oes notd eviate from the d es ign c onc epts inc lu d ed(d )31
in the P ropos al.32

6. 4. 3. 2 D evelopermay rely on the S c hematic RO W limits , as s hown33
on the S c hematic D es ign, and thatitis feas ible to d es ign and d evelopthe P rojec twithin34
s aid S c hematic RO W limits . A c c ord ingly, D evelopers hallhave the rightto c ertain relief35
d u e to N ec es s ary S c hematic RO W C hanges , to the extentprovid ed in S ec tion 14. 4. 1 ;36
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provid ed , howeverthatD eveloperac knowled ges that“feas ible to d es ign and d evelop1
the P rojec t”is notintend ed to mean orbe limited to D eveloper’ s d es ign approac h s et2
forthin its P ropos alorD eveloper’ s preferred d es ign approac h.3

6. 4. 3. 3 D eveloper ac knowled ges that the S c hematic D es ign is4
preliminary and s u bjec t to refinement throu gh the FinalD es ign proc es s , and that5
D eveloperis notentitled to ad d itionalc ompens ation orC ompletion D ead line ad ju s tment6
in c onnec tion with c hanges in the S c hematic D es ign, exc eptas provid ed forN ec es s ary7
S c hematic RO W C hanges to the extentallowed u nd erS ec tion 14. 4. 1 .8

6. 5 C ooperation with O therC ontrac tors9

6. 5. 1 D eveloperD u ty ofC ooperation1 0

6. 5. 1 . 1 D eveloper ac knowled ges that A D O T and other P ers ons11
have award ed orplan to award c ontrac ts forc ons tru c tion and otherworkatornearthe12
S ite, and thatotherprojec ts atornearthe S ite may be in variou s s tages ofd es ign and13
c ons tru c tion. Fora lis tofs u c hfu tu re c ontrac ts and projec ts , s ee Table 110 -1 in S ec tion14
GP 110 . 0 1 . 3. 2 . 1 ofthe Tec hnic alP rovis ions .15

6. 5. 1 . 2 D eveloper s hall, and s hall c au s e the D eveloper-Related16
Entities to, c ooperate and c oord inate the W ork with other c ontrac tors , whether the1 7
c ontrac tors work for A D O T or other P ers ons , whos e projec ts or work may affec tthe1 8
P rojec torthe W ork. D evelopers halls c hed u le and s eq u enc e the W ork as reas onably19
nec es s ary to ac c ommod ate the projec ts and work of s u c h c ontrac tors . Fu rther,2 0
D eveloper s hall c ond u c t its W ork and perform its obligations u nd er the C ontrac t21
D oc u ments withou tinterfering with or hind ering the progres s or c ompletion of the22
projec ts orworkbeingperformed by otherc ontrac tors .23

6. 5. 1 . 3 A D O T agrees to inc lu d e in its c ontrac ts with other24
c ontrac tors provis ions s imilar to this S ec tion 6. 5. 1 , impos ing a s imilar d u ty of25
c ooperation amongc ontrac tors .26

6. 5. 2 L ane C losu res and Interferenc e by O therC ontrac tors2 7

6. 5. 2 . 1 A fter D eveloper c ompletes training as provid ed in S ec tion2 8
D R 462 . 3. 3 of the Tec hnic al P rovis ions , A D O T will make its H ighway C ond ition29
Reporting S ys tem available to D eveloperelec tronic ally, with read only ac c es s , s o that30
D eveloper c an trac k L ane C los u re res ervations by A D O T’ s other c ontrac tors .31
D eveloperu nd ers tand s and ac knowled ges thatthe res ervation ofL ane C los u res via the32
H ighway C ond ition Reporting S ys tem is on a firs t-c ome, firs t-s erved bas is , thatA D O T33
willprotec tthe priority ofL ane C los u re res ervations bas ed on the time res ervations are34
entered into the H ighway C ond ition Reporting S ys tem , abs entEmergenc y or other35
u nu s u alc irc u ms tanc e, and thatL ane C los u res by other c ontrac tors els ewhere on the36
P hoenix region highway s ys tem may c ons train availability of L ane C los u res by37
D eveloperon the P rojec toron Inters tate 10 . A c c ord ingly:38
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A D O T willprotec tfrom interferenc e by A D O T’ s other(a)1
c ontrac tors , and prioritize over c onflic ting L ane C los u res req u es ted by s u c h other2
c ontrac tors , planned L ane C los u res thatD eveloper timely res erves on the H ighway3
C ond ition ReportingS ys tem ; and4

D evelopers hallhave no rightto A D O T’ s approvalof(b)5
L ane C los u res that c annot be ac c ommod ated bec au s e of c onflic t with prior L ane6
C los u re res ervations by otherc ontrac tors on the H ighway C ond ition ReportingS ys tem .7

6. 5. 2 . 2 S o long as D eveloper ad heres to its P rojec tS c hed u le as8
d is c los ed to A D O T, A D O T willmanage A D O T’ s otherc ontrac tors to avoid theirworking9
s imu ltaneou s ly in D eveloper’ s workzones .1 0

6. 5. 3 C oord ination with Utility C om panies and A d jac ent P roperty11
O wners12

D eveloper s hall c oord inate with Utility C ompanies and owners of property13
ad joining the P rojec t, and with their res pec tive c ontrac tors , as more partic u larly14
d es c ribed in the C ontrac tD oc u ments .15

6. 6 S u bstantialC om pletion; P u nc h L ist; FinalA c c eptanc e16

6. 6. 1 S u bstantialC om pletion1 7

6. 6. 1 . 1 D eveloper s hallnotopen the entire P rojec tto fu lltraffic1 8
operation u ntil A D O T is s u es to D eveloper a written C ertific ate of S u bs tantial19
C ompletion. A D O T willis s u e a written C ertific ate ofS u bs tantialC ompletion on the d ate20
thatallthe followingc ond itions prec ed entto S u bs tantialC ompletion have been met:2 1

A llmajors afety featu res are ins talled and fu nc tional,(a)22
s u c h majors afety featu res to inc lu d e s hou ld ers , gu ard rails , s triping and d elineations ,23
c onc rete traffic barriers , brid ge railings , c able s afety s ys tems , metalbeam gu ard fenc es ,24
s afety end treatments , terminalanc hors ec tions and c ras hattenu ators ;25

A llrequ ired illu mination is ins talled and fu nc tional;(b)26

A ll requ ired s igns and s ignals are ins talled and(c )2 7
fu nc tional;2 8

The need for temporary traffic c ontrols or for L ane(d )29
C los u res at any time has c eas ed (exc ept for any then-requ ired for M aintenanc e30
S ervic es , s o long as D eveloperhas c omplied with the notic e req u irements s etforth in31
S ec tion 6. 6. 1 . 2)and s u c hneed forc ontrols orC los u res is notd u e to any ac torfailu re to32
ac tby any D eveloper-Related Entity, and exc eptfor temporary L ane C los u res d u ring33
hou rs of low traffic volu me in ac c ord anc e with and as permitted by the Traffic34
M anagementP lan s olely in ord erto c omplete P u nc hL is titems );35
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A ll lanes of traffic (inc lu d ing ramps , interc hanges ,(e)1
overpas s es , u nd erpas s es , otherc ros s ings and frontage road s )s etforth in the D es ign2
D oc u ments are in theirfinalc onfigu ration and traffic c an move u nimped ed throu gh the3
P rojec tatthe normal, pos ted s peed ;4

Eac h Elementmeets the Targetfor the applic able(f)5
M eas u rementRec ord as s etforthin TP A ttac hment50 0 -1 ofthe Tec hnic alP rovis ions ;6

A llrequ ired ITS s ys tems are ins talled and fu nc tional,(g)7
and allrequ ired ITS tes ting has been s u c c es s fu lly c ompleted in ac c ord anc e with8
S ec tion C R 466 ofthe Tec hnic alP rovis ions ;9

D eveloperhas otherwis e c ompleted the D & C W orkin(h)10
ac c ord anc e with the C ontrac tD oc u ments and D es ign D oc u ments , s u c h thatthe P rojec t11
is in a c ond ition thatitc an be u s ed fors afe vehic u lartravelin alllanes atthe normal,1 2
pos ted s peed and atallpoints of entry and exit, s u bjec tonly to P u nc h L is titems and13
otheritems of work thatd o notaffec tthe ability to s afely open fors u c h normalu s e by14
the travelingpu blic ;15

D eveloper has s atis fied all M aintenanc e S ervic es(i)16
C ond itions P rec ed entas provid ed in S ec tion 6. 6. 3; and1 7

A llaes thetic and land s c aping featu res forthe P rojec t(j)1 8
have been c ompleted in ac c ord anc e with S ec tions D R 450 and C R 450 ofthe Tec hnic al19
P rovis ions , and the plans and d es igns prepared in ac c ord anc e therewith.2 0

6. 6. 1 . 2 The proc ed u res fornotific ation ofS u bs tantialC ompletion are21
as follows .2 2

D eveloper s hallprovid e A D O T with notles s than 60(a)23
d ays ’ priornotific ation of the d ate D eveloperd etermines itwills atis fy allc ond itions to24
S u bs tantialC ompletion (other than is s u anc e by A D O T of a C ertific ate of S u bs tantial25
C ompletion). D u ring s u c h 60 -d ay period , D eveloper and A D O T willmeetand c onfer26
and exc hange information on a regu larc ooperative bas is with the goalbeing A D O T’ s2 7
ord erly, timely ins pec tion and review of the P rojec t and the RFC S u bmittals and2 8
C ons tru c tion D oc u ments , and A D O T’ s is s u anc e of a C ertific ate of S u bs tantial29
C ompletion.30

D u ring s u c h 60 -d ay period , A D O T willc ond u c tan(b)31
ins pec tion ofthe P rojec tand its c omponents , a review ofthe applic able RFC S u bmittals32
and C ons tru c tion D oc u ments and s u c h other inves tigation as may be nec es s ary to33
evalu ate whetherS u bs tantialC ompletion is ac hieved .34

D eveloper s hallprovid e A D O T a s ec ond notific ation(c )35
when D eveloperd etermines ithas metallc ond itions to S u bs tantialC ompletion, other36
than is s u anc e by A D O T of a C ertific ate of S u bs tantialC ompletion. W ithin five d ays37
after expiration of the 60 -d ay period and A D O T’ s rec eiptof the s ec ond notific ation,38
A D O T willeither: (A ) is s u e the C ertific ate of S u bs tantialC ompletion; or (B ) notify39



A rizona D epartmentofTrans portation 7 3 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

D eveloper, s etting forth, as applic able, why the P rojec thas notreac hed S u bs tantial1
C ompletion. If A D O T and D eveloper c annotagree as to the d ate of S u bs tantial2
C ompletion, s u c h D is pu te s hall be res olved ac c ord ing to the D is pu te Res olu tion3
P roc ed u res .4

6. 6. 2 P u nc h L ist5

The P rojec tM anagementP lan s halles tablis h proc ed u res and s c hed u les for6
preparing a P u nc h L is t and c ompleting P u nc h L is t work. S u c h proc ed u res and7
s c hed u les s hallc onform to the followingprovis ions .8

6. 6. 2 . 1 The s c hed u le for preparation of the P u nc h L is teither s hall9
be c ons is tentand c oord inated with the ins pec tions regard ingS u bs tantialC ompletion, or10
s hallfollow s u c hins pec tions .1 1

6. 6. 2 . 2 D eveloper s hall prepare and maintain the P u nc h L is t.1 2
D eveloper s halld eliver to A D O T notles s than five d ays ’ prior notic e s tating the d ate13
when D eveloperwillc ommenc e P u nc h L is tfield ins pec tions and P u nc h L is tpreparation.14
A D O T may, bu tis notobligated to, partic ipate in the d evelopmentof the P u nc h L is t.15
Eac h P arty s hallhave the rightto ad d items to the P u nc h L is t, bu tneithers hallremove16
any item ad d ed by the other P arty withou ts u c h other P arty’ s expres s permis s ion. If1 7
D eveloper objec ts to the ad d ition of an item by A D O T, the item s hallbe noted as1 8
inc lu d ed u nd erprotes t, and ifthe P arties thereafterare u nable to rec onc ile the protes t,19
the D is pu te s hall be res olved ac c ord ing to the D is pu te Res olu tion P roc ed u res .2 0
D evelopers halld eliverto A D O T a tru e and c omplete c opy ofthe P u nc h L is t, and eac h21
mod ific ation thereto, as s oon as itis prepared .2 2

6. 6. 2 . 3 D evelopers hallimmed iately c ommenc e work on the P u nc h23
L is titems and d iligently pros ec u te s u c h workto c ompletion, c ons is tentwith the C ontrac t24
D oc u ments , within the time period to be s etforthin the P rojec tM anagementP lan and in25
any c as e by the FinalA c c eptanc e D ead line.26

6. 6. 3 C ond itions to Issu anc e by A D O T of C ertific ate Evid enc ing2 7
S atisfac tion ofM aintenanc e S ervic es C ond itions P rec ed ent2 8

6. 6. 3. 1 A D O T willis s u e a written c ertific ate evid enc ing s atis fac tion29
ofM aintenanc e S ervic es C ond itions P rec ed entu pon s atis fac tion ofallthe following:30

D eveloper d emons trates to A D O T’ s reas onable(a)31
s atis fac tion thatD eveloper has c ompleted training of maintenanc e pers onnel, whic h32
d emons tration s hallc ons is tof:33

(i) D elivery to A D O T of a written c ertific ate, in34
form ac c eptable to A D O T, exec u ted by D eveloperthatitand its S u bc ontrac tors are fu lly35
s taffed with s u c h trained pers onneland are read y, willing and able to perform the36
M aintenanc e S ervic es in ac c ord anc e with the terms and c ond itions of the C ontrac t37
D oc u ments and P rojec tM anagementP lan pertainingto the M aintenanc e P eriod ;38
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(ii) D elivery to A D O T of training rec ord s and1
c ou rs e c ompletion c ertific ates is s u ed to eac hofthe s u bjec tpers onnel; and2

(iii) A D O T’ s verific ation thatthe training program3
and nu mber of trained pers onnel meet the s tand ard s in the H azard ou s M aterial4
M anagementP lan and S ec tion D R 420 . 2 . 5 ofthe Tec hnic alP rovis ions ;5

A D O T has approved the M aintenanc e M anagement(b)6
P lan and M aintenanc e Q u ality M anagementP lan in ac c ord anc e with S ec tion 8 . 9 and7
Table 110 -5 ofS ec tion GP 11 0 . 0 3 ofthe Tec hnic alP rovis ions ;8

A D O T has approved a s c hed u le of allmajor work(c )9
ac tivities or miles tones for the M aintenanc e P eriod to a work breakd own s tru c tu re10
(W B S ) levels u ffic ientto d emons trate ac tivities with a d u ration no longer than 2011
B u s ines s D ays ;1 2

D eveloperhas rec eived , and paid allas s oc iated fees(d )13
for, allapplic able GovernmentalA pprovals and otherthird -party approvals req u ired for14
u s e and operation of the P rojec t, s u c h GovernmentalA pprovals and other third -party15
approvals are in fu llforc e and effec tand there exis ts no u nc u red materialviolation of16
the terms and c ond itions of any s u c h GovernmentalA pprovalor other third -party1 7
approvals ;1 8

A llins u ranc e polic ies req u ired u nd er this A greement(e)19
d u ring the M aintenanc e P eriod forthe P rojec thave been obtained and are in fu llforc e2 0
and effec tand D eveloperhas d elivered to A D O T verific ation thereof as req u ired u nd er21
S ec tion 11 ;2 2

A ny s ec u rity for D eveloper’ s performanc e and(f)23
payment obligations in c onnec tion with the M aintenanc e S ervic es u nd er this24
A greement, inc lu d ing the M aintenanc e B ond s req u ired u nd er S ec tion 10 . 2 and any25
M aintenanc e Gu aranty requ ired u nd er S ec tion 10 . 4. 4, have been obtained , are in fu ll26
forc e and effec tand D eveloperhas d elivered the s ame to A D O T;2 7

A D O T has rec eived and approved an u pd ate to the(g)2 8
Trans portation M anagementP lan to ad d res s the M aintenanc e P eriod and M aintenanc e29
S ervic es , whic h s hallbe prepared in ac c ord anc e with and c ontain the information30
requ ired u nd erS ec tion M R 40 0 . 2 . 1 . 3 ofthe Tec hnic alP rovis ions ; and31

D eveloper has s atis fied any other requ irements or(h)32
c ond itions for c ommenc ement of the M aintenanc e S ervic es after S u bs tantial33
C ompletion s etforthin the Tec hnic alP rovis ions .34

6. 6. 3. 2 In ord er to d etermine thatallof the M aintenanc e S ervic es35
C ond itions P rec ed entas s etforth in S ec tion 6. 6. 3. 1 are s atis fied , the P arties s hall36
u nd ertake the followingac tions :37
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D eveloper s hall provid e A D O T with not les s than(a)1
30 d ays ’ notic e ofthe d ate D eveloperexpec ts to s atis fy allofthe M aintenanc e S ervic es2
C ond itions P rec ed ent;3

D u ring the 30 -d ay period following rec eiptof s u c h(b)4
notic e, D eveloperand A D O T willmeet, c onferand exc hange information on a regu lar5
c ooperative bas is , and A D O T willc ond u c ts u c h inves tigation and review ofreports , d ata6
and d oc u mentation as may be nec es s ary to evalu ate whether allof the M aintenanc e7
S ervic es C ond itions P rec ed enthave been s atis fied ;8

D evelopers hallprovid e A D O T a finalnotic e, in a form(c )9
reas onably ac c eptable to A D O T, when D eveloper d etermines it has s atis fied the10
M aintenanc e S ervic es C ond itions P rec ed ent. D evelopers hallc ertify in the notic e that11
D eveloperhas s atis fied allthe c riteria s etforthin S ec tion 6. 6. 3. 1 ;1 2

W ithin five B u s ines s D ays after rec eiptof s u c h final(d )13
notic e, A D O T willeither: (i)is s u e a c ertific ate of s atis fac tion of M aintenanc e S ervic es14
C ond itions P rec ed ent; or (ii) provid e notic e to D eveloper s etting forth, as applic able,15
why the M aintenanc e S ervic es C ond itions P rec ed enthave notbeen s atis fied . If A D O T16
provid es notic e u nd ers u bs ec tion (ii)ofthis c lau s e (d ), and D eveloperd oes notD is pu te1 7
A D O T’ s as s es s ment, then the proc es s es s etforth in c lau s es (a), (b)and (c )above s hall1 8
be repeated u ntil (A ) A D O T is s u es a c ertific ate that the M aintenanc e S ervic es19
C ond itions P rec ed enthave been s atis fied , or (B ) the P arties ’ d is agreementas to20
whetherone ormore M aintenanc e S ervic es C ond itions P rec ed enthave been metorthe21
d ate of s atis fac tion of M aintenanc e S ervic es C ond itions P rec ed entis referred to, and22
res olved ac c ord ingto, the D is pu te Res olu tion P roc ed u res .23

6. 6. 4 FinalA c c eptanc e24

6. 6. 4. 1 P romptly afterac hieving S u bs tantialC ompletion, D eveloper25
s hallperform allP u nc hL is titems .26

6. 6. 4. 2 A D O T willis s u e a C ertific ate of FinalA c c eptanc e ats u c h2 7
time as allofthe followingc ond itions have been s atis fied in res pec tofthe P rojec t:2 8

A D O T has is s u ed a C ertific ate of S u bs tantial(a)29
C ompletion forthe P rojec t;30

A llP u nc h L is titems s hallhave been c ompleted and(b)31
d elivered to the reas onable s atis fac tion ofA D O T;32

A D O T has rec eived the A s -B u iltS c hed u le requ ired by(c )33
S ec tion GP 110 . 0 6. 2 . 1 2 ofthe Tec hnic alP rovis ions ;34

A D O T has rec eived a c omplete s etof the Rec ord(d )35
D rawings in form and c ontentrequ ired by S ec tion GP 110 . 1 0 . 2 . 8 . 4 of the Tec hnic al36
P rovis ions , and a c omplete, ind exed s etofallP roprietary Intellec tu alP roperty pu rs u ant37
to S ec tion 23. 7 . 1 . 2 ;38
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A ll Utility A d ju s tment W ork and other work that(e)1
D eveloper is obligated to perform for or on behalf of third parties with res pec tto the2
P rojec thas been ac c epted by s u c h third parties , and D eveloperhas paid forallworkby3
third parties thatD eveloper is obligated to pay for, other than d is pu ted amou nts and4
amou nts owed to Utility C ompanies thathave notyetbeen invoic ed to D eveloper,5
d es pite D eveloper’ s d iligentefforts to obtain invoic es therefor;6

A llc omponentparts , plans and d oc u mentation of the(f)7
P rojec tM anagementP lan requ ired to be prepared , s u bmitted and approved prior to8
FinalA c c eptanc e have been s o prepared , s u bmitted and approved ;9

A llS u bmittals requ ired by the P rojec tM anagement(g)10
P lan orC ontrac tD oc u ments to be s u bmitted to and approved by A D O T priorto Final11
A c c eptanc e have been s u bmitted to and approved by A D O T, in the form and c ontent12
req u ired by the P rojec tM anagementP lan orC ontrac tD oc u ments ;13

A llpers onnel, s u pplies , eq u ipment, was te materials ,(h)14
ru bbis h and temporary fac ilities of eac h D eveloper-Related Entity s hallhave been15
removed from the P rojec tRO W , D eveloper has res tored and repaired alld amage or16
inju ry aris ing from s u c h removalto the s atis fac tion of A D O T, and the S ite is in good1 7
workingord erand c ond ition;1 8

D eveloper has d elivered to A D O T a c ertific ation(i)19
repres enting thatthere are no ou ts tand ing c laims (forpu rpos es ofthis c ertific ation, the20
term “c laim”s hallinc lu d e allfac ts whic hmay give ris e to a c laim)ofD eveloperorc laims21
or s top notic es of any S u bc ontrac tor, S u pplier, laborer, Utility C ompany or other22
P ers ons withres pec tto the D & C W ork, otherthan:23

(A ) A ny previou s ly s u bmitted u nres olved c laims of24
D eveloperand any c laims ors top notic es of a S u bc ontrac tor, S u pplier, laborer, Utility25
C ompany or other P ers ons being c ontes ted by D eveloper (in whic h event the26
c ertific ation s hallinc lu d e a lis tof alls u c h matters with s u c h d etailas is req u es ted by2 7
A D O T and , with res pec tto allc laims or s top notic es of a S u bc ontrac tor, S u pplier,2 8
laborer, Utility C ompany and otherP ers on, s hallinc lu d e a repres entation by D eveloper29
thatitis d iligently and in good faith c ontes ting s u c h matters by appropriate legal30
proc eed ings whic h s halloperate to preventthe enforc ementorc ollec tion ofthe s ame);31
and32

(B ) A mou nts owed to Utility C ompanies thathave33
not yet been invoic ed to D eveloper, d es pite D eveloper’ s d iligent efforts to obtain34
invoic es therefor;35

D eveloperhas paid in fu llallL iqu id ated D amages and(j)36
N onc omplianc e C harges thatare owing to A D O T pu rs u antto this A greementand are37
notin D is pu te, and has provid ed to A D O T reas onable s ec u rity for the fu llamou ntof38
L iqu id ated D amages and N onc omplianc e C harges thatmay then be the s u bjec tof an39
u nres olved D is pu te;40
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There exis ts no u nc u red D eveloper D efau lts other(k)1
than thos e thatwou ld be c u red by the ac hievementofFinalA c c eptanc e;2

A D O T has rec eived from D eveloperand ac c epted the(l)3
FinalD B E Utilization S u mmary Reportand the S u mmary C ertific ation of FinalD B E4
P ayments for P rofes s ionalS ervic es and C ons tru c tion D B E u tilization, as req u ired by5
S ec tions 1 8 . 0 2 and 20 . 0 ofthe D B E S pec ialP rovis ions (Exhibit7 );6

A D O T has rec eived from D eveloperand ac c epted the(m)7
FinalO JT S u mmary Report, and , if applic able, Good Faith Effortd oc u mentation, as8
req u ired by S ec tion 7 . 0 ofthe O JT S pec ialP rovis ions (Exhibit8 ); and9

A llofD eveloper’ s otherobligations u nd erthe C ontrac t(n)10
D oc u ments (otherthan obligations whic h by theirnatu re are requ ired to be performed11
afterFinalA c c eptanc e)s hallhave been s atis fied in fu llorwaived by A D O T.1 2

6. 6. 4. 3 D eveloper s hallprovid e A D O T with 30 d ays ’ notic e of the13
d ate when D eveloperexpec ts to ac hieve allc ond itions to FinalA c c eptanc e otherthan14
is s u anc e by A D O T of a C ertific ate of FinalA c c eptanc e. D u ring the 30 -d ay period15
following rec eiptof s u c h notific ation, D eveloper and A D O T willmeetand c onfer and16
exc hange information on a regu lar c ooperative bas is with the goalbeing the ord erly,1 7
timely ins pec tion and review of the P rojec tand the Rec ord D rawings , and A D O T’ s1 8
is s u anc e ofa C ertific ate ofFinalA c c eptanc e.19

6. 6. 4. 4 D u ring s u c h 30 -d ay period , A D O T willc ond u c tan ins pec tion20
of the P u nc h L is titems , a review of the Rec ord D rawings and s u c h otherinves tigation21
as may be nec es s ary to evalu ate whether the c ond itions to FinalA c c eptanc e are22
s atis fied .23

6. 6. 4. 5 W ithin five d ays after expiration of s u c h 30 -d ay period ,24
A D O T willeither: (i)is s u e a C ertific ate ofFinalA c c eptanc e forthe P rojec t; or(ii)notify25
D evelopers etting forth, as applic able, why FinalA c c eptanc e has notbeen ac hieved . If26
A D O T and D eveloperc annotagree as to the d ate of FinalA c c eptanc e, s u c h D is pu te2 7
s hallbe res olved ac c ord ingto the D is pu te Res olu tion P roc ed u res .2 8

6. 7 Nonc onform ing and D efec tive W ork29

6. 7 . 1 If N onc onforming W ork is d is c overed , A D O T will have the right,30
exerc is able in its s ole d is c retion, to d irec tD eveloper, atD eveloper’ s s ole c os tand31
withou tC laim of any kind agains tA D O T, to rec tify the N onc onforming W ork s o thatit32
c omplies with the C ontrac tD oc u ments . For the avoid anc e of d ou bt, A D O T's s ole33
d is c retion applies to its d ec is ion whetherto requ ire rec tific ation ofN onc onformingW ork;34
whether N onc onforming W ork has oc c u rred is not a matter within A D O T's s ole35
d is c retion.36

6. 7 . 2 If, at D eveloper’ s req u es t, A D O T elec ts to ac c ept N onc onforming37
W ork, A D O T may rec over from D eveloper 10 0 % of the c os t s avings , if any, of38
D eveloperorthe L ead S u bc ontrac toras s oc iated with its failu re to perform the W ork in39
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ac c ord anc e with requ irements of the C ontrac tD oc u ments (in ad d ition to any other1
ad ju s tmentof the P ric e orM onthly D is bu rs ement), plu s the netpres entvalu e of 10 0 %2
of any inc reas e in c os ts A D O T willinc u rd u ring the term of this A greementto operate3
the P rojec tthatis attribu table to the N onc onforming W ork. In d etermining D eveloper’ s4
c os ts avings , the P arties s halltake into ac c ou nt: (a) allavoid ed c os ts of D eveloper,5
inc lu d ing avoid ed d es ign, material, eq u ipment, labor, c ons tru c tion, tes ting,6
c ommis s ioning, ac c eptanc e and overhead c os ts and avoid ed c os ts d u e to time s avings ;7
and (b) the netpres entvalu e of inc reas es , if any, in maintenanc e and C apitalA s s et8
Replac ementW ork c os ts thatD eveloper willinc u r as a res u ltof the N onc onforming9
W ork. D evelopers hallbearthe bu rd en of proving s u c h inc reas ed c os ts . N etpres ent10
valu e s hallbe d etermined by u s ing as the d is c ou ntrate the then-applic able yield on11
U. S . Treas u ry bond s having a tenorc los es tin length to the then-remaining length ofthe12
Term plu s 1 0 0 bas is points . A D O T willhave the rightto d ed u c ts u c h c os ts avings from13
any s u ms owed by A D O T to D eveloperpu rs u antto this A greement.14

6. 7 . 3 S u bjec tto S ec tions 2 0 . 9 and 20 . 1 0 , nothing c ontained in the C ontrac t15
D oc u ments s hallin any way limitthe rightof A D O T to as s ertc laims for d amages16
res u ltingfrom patentorlatentd efec ts in the W orkforthe period oflimitations pres c ribed1 7
by applic able L aw, and the foregoing s hallbe in ad d ition to any otherrights orremed ies1 8
A D O T may have hereu nd eroru nd erL aw.19

6. 8 H azard ou s M aterials M anagem ent2 0

6. 8 . 1 W ithou t limiting A D O T’ s role or res pons ibilities s et forth in21
S ec tions 6. 8 . 6, 6. 8 . 7 and 14. 4. 8 , and exc eptas provid ed otherwis e below, D eveloper22
s hallu nd ertake H azard ou s M aterials M anagement of allH azard ou s M aterials and23
Rec ognized Environmental C ond itions , inc lu d ing c ontaminated grou nd water, in24
ac c ord anc e with applic able L aw, GovernmentalA pprovals , the H azard ou s M aterials25
M anagementP lan, and allapplic able provis ions ofthe C ontrac tD oc u ments .26

6. 8 . 2 D evelopers hallhave the following d u ties to avoid ormitigate ad vers e2 7
financ ialand s c hed u le impac ts of H azard ou s M aterials and Rec ognized Environmental2 8
C ond itions .29

6. 8 . 2 . 1 W ithou tc os tto A D O T, D eveloper s hallad opt, u s ing Good30
Ind u s try P rac tic e, d es ign and c ons tru c tion tec hniqu es for the P rojec t that to the31
maximu m extentpos s ible avoid the need forH azard ou s M aterials M anagement.32

6. 8 . 2 . 2 If, having metits obligation u nd erS ec tion 6. 8 . 2 . 1 , D eveloper33
is u nable to avoid H azard ou s M aterials or Rec ognized EnvironmentalC ond itions ,34
D eveloper s hall u s e Good Ind u s try P rac tic e, inc lu d ing d es ign mod ific ations and35
c ons tru c tion tec hniqu es , to minimize c os ts of H azard ou s M aterials M anagement,36
inc lu d ing minimization of A D O T’ s long-term c os ts for H azard ou s M aterials37
M anagement.38

6. 8 . 2 . 3 W here H azard ou s M aterials M anagementis u navoid able or39
is req u ired by applic able L aw, D eveloper s hall u tilize appropriately trained40
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S u bc ontrac tors or pers onnel to c ond u c t the H azard ou s M aterials M anagement1
ac tivities .2

6. 8 . 3 If d u ring the c ou rs e of the W ork, D eveloper enc ou nters H azard ou s3
M aterials orRec ognized EnvironmentalC ond itions in c onnec tion with the P rojec t, the4
S ite or W ork, in an amou nt, type, q u ality or loc ation thatwou ld req u ire reporting or5
notific ation to any GovernmentalEntity or other P ers on or taking any preventive or6
remed ialac tion, in eac h c as e u nd er applic able L aw, GovernmentalA pprovals , the7
H azard ou s M aterials M anagementP lan or any applic able provis ion of the C ontrac t8
D oc u ments , D evelopers hallpromptly notify A D O T in writing and ad vis e A D O T of any9
obligation to notify S tate orfed eralagenc ies u nd erapplic able L aw. If d u ring the Term10
A D O T d is c overs H azard ou s M aterials or Rec ognized Environmental C ond itions in11
c onnec tion with the P rojec t, the S ite orthe W ork, A D O T willpromptly notify D eveloper12
in writingofs u c hfac t.13

6. 8 . 4 The rights of A D O T to s tep in and c arry ou tthe H azard ou s M aterials14
M anagementobligations of D eveloperare as s etforth in S ec tions 6. 8 . 4. 1 and 6. 8 . 4. 2 ,15
below.16

6. 8 . 4. 1 If, within a reas onable time after d is c overy of H azard ou s1 7
M aterials orRec ognized EnvironmentalC ond itions , taking into c ons id eration the natu re1 8
and extentofthe c ontamination, the type and extentofac tion requ ired and the potential19
impac tu pon D eveloper's s c hed u le to perform the W ork, D eveloperhas notu nd ertaken20
the H azard ou s M aterials M anagementrequ ired of itu nd er S ec tion 6. 8 . 1 , A D O T may21
provid e D eveloperwith written notic e thatA D O T willu nd ertake the H azard ou s M aterials22
M anagement its elf. A D O T thereafter may u nd ertake the H azard ou s M aterials23
M anagementac tions in c omplianc e with a remed iation plan prepared by A D O T and24
approved by applic able GovernmentalEntities and in c omplianc e with applic able L aws .25
W ithou tlimiting A D O T’ s role or res pons ibilities s etforth in S ec tion 6. 8 . 6, D eveloper26
s hallreimbu rs e to A D O T on a c u rrentbas is within ten d ays of requ es ttherefor, the2 7
reas onable c os ts , inc lu d ing A D O T’ s Rec overable C os ts , thatA D O T inc u rs in c arrying2 8
ou ts u c h H azard ou s M aterials M anagementac tions . A D O T willhave no liability or29
res pons ibility to D eveloper aris ing ou tof A D O T’ s H azard ou s M aterials M anagement30
ac tions and s u c h ac tions s hallin no eventc ons titu te the bas is ofa ReliefEventorother31
C laim .32

6. 8 . 4. 2 N otwiths tand ing the foregoing, if D eveloper notifies A D O T33
thatD eveloperd es ires to pres erve c laims agains totherpotentially res pons ible parties ,34
then A D O T willu nd ertake allc ommerc ially reas onable efforts to pres erve s u c h c laims35
c ons is tentwitheitherthe N ationalO iland H azard ou s S u bs tanc es P ollu tion C ontingenc y36
P lan, 40 C FR § 30 0 , orc omparable S tate regu lations and s tand ard s ; and a reas onable37
period of time forD eveloperto perform the H azard ou s M aterials M anagementac tions38
s hallinc lu d e a s u ffic ientperiod for D eveloper to c omply with the N ationalO iland39
H azard ou s S u bs tanc es P ollu tion C ontingenc y P lan or s u c h c omparable S tate40
regu lations and s tand ard s .41



A rizona D epartmentofTrans portation 8 0 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

6. 8 . 5 Refer to S ec tions 14. 4. 6 and 14. 6 regard ing D eveloper’ s rights to1
c ompens ation and C ompletion D ead line ad ju s tment with res pec t to H azard ou s2
M aterials .3

6. 8 . 6 O ff-s ite d is pos alof H azard ou s M aterials is s u bjec tto the provis ions of4
S ec tions 6. 8 . 6. 1 throu gh6. 8 . 6. 3, below.5

6. 8 . 6. 1 A s between D eveloperand A D O T, A D O T willbe c ons id ered6
the s ole generatorand arrangeru nd er40 C FR P art262 and wills ign manifes ts forthe7
off-s ite d is pos al of H azard ou s M aterials other than for: (a)D eveloper Releas e of8
H azard ou s M aterials ; (b)H azard ou s M aterials thatmigrate from points oforigin loc ated9
ou ts id e the bou nd aries of the P rojec tRO W where the s ou rc e of s u c h H azard ou s1 0
M aterials is a D eveloper-Related Entity in the c ou rs e ofperformingW ork; (c )H azard ou s1 1
M aterials thatD eveloperhand les and d is pos es ofin violation ofany applic able provis ion12
of the C ontrac tD oc u ments , of GovernmentalA pprovals orof L aw; and (d )H azard ou s13
M aterials pres entin or on D eveloper’ s Temporary W ork A reas . N otwiths tand ing the14
foregoing, A D O T may elec t, by written notic e to D eveloper, to have anotherres pons ible15
party (ins tead of A D O T, and otherthan a D eveloper-Related Entity)as s u me generator16
and arranger s tatu s and liability, or s ign manifes ts , for whic h A D O T is otherwis e1 7
res pons ible u nd erthis S ec tion 6. 8 . 6. 1 .1 8

6. 8 . 6. 2 N otwiths tand ing any c ontrary provis ion of the C ontrac t19
D oc u ments , D eveloper s hallnotbe entitled to any c ompens ation from A D O T for any20
A D O T-C au s ed D elay aris ing ou tof orrelating to any D is pu te overwhetherH azard ou s2 1
M aterials are Known orS u s pec ted H azard ou s M aterials .2 2

6. 8 . 6. 3 To the extent permitted by applic able L aw, as between23
A D O T and D eveloper, A D O T willtake and as s u me s ole res pons ibility and liability for24
third party c laims , c au s es of ac tion and L os s es aris ing ou tof orres u lting from the off-25
s ite d is pos alof H azard ou s M aterials forwhic h A D O T is the generatorpu rs u antto this26
S ec tion 6. 8 . 6, s pec ific ally exc lu d ing liability for off-s ite d is pos althatA D O T elec ts to2 7
have a res pons ible party as s u me as provid ed in S ec tion 6. 8 . 6. 1 . Itis the intentof the2 8
P arties thatD eveloper have no expos u re to any s u c h third party c laims , c au s es of29
ac tion and L os s es .30

6. 8 . 7 D eveloper s hallnotbe requ ired to engage in H azard ou s M aterials31
M anagementwith res pec tto Releas e ofH azard ou s M aterials onto the P rojec torP rojec t32
RO W atany time d u ringthe Term where s u c hReleas e ofH azard ou s M aterials is from a33
vehic le operating or loc ated within the P rojec tRO W or from s u c h vehic le’ s c argo,34
u nles s itis from a vehic le oforoperated by a D eveloper-Related Entity in the c ou rs e of35
performing W ork or from s u c h vehic le’ s c argo. W ithou tlimiting the foregoing, if itis36
nec es s ary to d is pos e of P rojec tmaterialbec au s e itbec omes c ontaminated by s u c h a37
Releas e of H azard ou s M aterials , D evelopers hallnotbe res pons ible fors u c h d is pos al.38
Forpu rpos es hereof, “vehic le”has the meaning s etforth in A rizona Revis ed S tatu tes39
S ec tion 2 8 -10 1 , and als o means railroad train and airc raft.40
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6. 8 . 8 A D O T has exc lu s ive d ec is ion-making au thority regard ing s elec tion of1
the d es tination fac ility to whic h H azard ou s M aterials willbe trans ported wheneveritac ts2
as generator or arranger. The foregoing s hallnotprec lu d e or limitany rights or3
remed ies that A D O T may have agains t D eveloper-Related Entities (other than4
D eveloper), Governmental Entities or other third parties , inc lu d ing prior owners ,5
les s ees , lic ens ees and oc c u pants of any parc elof land thatis orbec omes partof the6
P rojec tRO W .7

6. 8 . 9 A s between D eveloperand A D O T, D evelopers hallbe c ons id ered the8
s ole generatorand arrangerand s halls ign manifes ts for: (a)eac hD eveloperReleas e of9
H azard ou s M aterials ; (b)H azard ou s M aterials thatmigrate from points oforigin loc ated1 0
ou ts id e the bou nd aries of the P rojec tRO W where the s ou rc e of s u c h H azard ou s1 1
M aterials is a D eveloper-Related Entity in the c ou rs e ofperformingW ork; (c )H azard ou s1 2
M aterials thatD eveloperhand les and d is pos es ofin violation ofany applic able provis ion13
of the C ontrac tD oc u ments , of GovernmentalA pprovals orof L aw; and (d )H azard ou s14
M aterials pres entin oron D eveloper’ s Temporary W orkA reas . The foregoing s hallnot15
prec lu d e or limit any rights or remed ies that D eveloper may have agains t any16
GovernmentalEntity or any other third parties , inc lu d ing exis ting or prior owners ,1 7
les s ees , lic ens ees and oc c u pants of any parc elof land thatis orbec omes partof the1 8
P rojec tRO W , exc lu d ing, however, the S tate, A D O T and theirres pec tive agents . To the19
extentpermitted by applic able L aw, D evelopers hallind emnify, s ave, protec tand d efend2 0
A D O T from c laims , d emand s , c au s es of ac tion and L os s es aris ing ou tof orres u lting21
from the off-s ite d is pos al of s u c h H azard ou s M aterials for whic h D eveloper is22
c ons id ered the generator or arranger pu rs u antto this S ec tion 6. 8 . The foregoing23
ind emnity s halls u rvive the expiration ortermination ofthis A greement.24

6. 8 . 10 In the eventofgood -faith and bona fid e c laims on behalfofD eveloper25
related to Releas es of H azard ou s M aterials by a third party who is nota D eveloper-26
Related Entity, A D O T agrees that, u pon rec eiptof a written requ es tfrom D eveloper,2 7
A D O T willreas onably c ons id er as s igning and s u brogating its rights of rec overy to2 8
D eveloper, as s u c hmay exis t.29

6. 9 Title30

D eveloperwarrants thatitowns , orwillown, and has , orwillhave, good and marketable31
title to allmaterials , eq u ipment, tools and s u pplies fu rnis hed , orto be fu rnis hed , by it32
and its S u bc ontrac tors thatbec ome partof the P rojec torare pu rc has ed forA D O T for33
the operation, maintenanc e orrepairthereof, free and c learof allL iens . Title to allof34
s u c h materials , eq u ipment, tools and s u pplies whic h are d elivered to the S ite s hallpas s35
to A D O T, free and c lear of allL iens , u pon the s ooner of: (a) inc orporation into the36
P rojec t, or(b)paymentby A D O T to D eveloperof invoic ed amou nts pertaining thereto.37
N otwiths tand ingany s u c hpas s age oftitle, D evelopers hallretain s ole c are, c u s tod y and38
c ontrolof s u c h materials , eq u ipment, tools and s u pplies and s hallexerc is e d u e c are39
with res pec tthereto u ntilS u bs tantialC ompletion or, with res pec tto s u c h materials ,40
eq u ipment, tools and s u pplies whic h are nec es s ary for D eveloper to s atis fy its41
obligations u nd erthe A greement, u ntils u c h obligations are s atis fied oru ntilD eveloper42
is terminated pu rs u antto A rtic les 19 or24.43
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6. 10 S ite S ec u rity1

C ommenc ing u pon is s u anc e ofN TP 2 , D evelopers hallprovid e appropriate s ec u rity for2
the S ite, and s halltake allreas onable prec au tions and provid e protec tion to prevent3
d amage, inju ry, or los s to the D & C W ork and materials and eq u ipment to be4
inc orporated therein, as wellas allotherproperty atoron the S ite, whetherowned by5
D eveloper, A D O T, orany otherP ers on. D evelopers hallc omply with A D O T’ s s ec u rity6
requ irements and protoc ols .7

6. 11 M aintenanc e D u ring C onstru c tion8

6. 11 . 1 C ommenc ing u pon is s u anc e ofN TP 2 and c ontinu ing thereafterd u ring9
the D & C P eriod , D eveloper s hallbe res pons ible for (a) maintenanc e of the exis ting10
fac ilities throu ghou tthe P rojec tRO W to the extents etforth in S ec tion GP 11 0 . 1 2 ofthe11
Tec hnic alP rovis ions , and (b)maintenanc e ofallimprovements D eveloperc ons tru c ts for12
the P rojec t; provid ed , however, thatD eveloper’ s maintenanc e res pons ibility forportions13
of s u c h improvements owned by third parties s hallextend u ntilthe c ontrolof and14
maintenanc e res pons ibility fors u c h portions are offic ially trans ferred to the res pec tive15
third parties .16

6. 11 . 2 A D O T may d etermine that M aintenanc e D u ring C ons tru c tion in1 7
ad d ition to thatd es c ribed in S ec tion GP 110 . 1 2 of the Tec hnic alP rovis ions is req u ired1 8
d u ring the D & C P eriod forthe portions ofthe P rojec tRO W being u s ed by the traveling19
pu blic d u ring the D & C P eriod , in ord erto ens u re the s afety of the traveling pu blic . If2 0
A D O T ord ers any s u c h ad d itionalM aintenanc e D u ring C ons tru c tion, D eveloperwillbe21
paid thereforthrou gh an A D O T-D irec ted C hange and S u pplementalA greement. S u c h22
ad d itionalM aintenanc e D u ring C ons tru c tion may inc lu d e, bu tis notlimited to, ad d itional23
s weeping, road way and s u bgrad e repair, s afety featu re repair, d ebris removal, repairof24
ped es trian featu res and other maintenanc e nec es s ary to provid e a s mooth and s afe25
traveled way. H owever, D evelopers hallrepairany d amage c au s ed by its operations26
and ac tivities atno ad d itionalc os tto A D O T.2 7

6. 12 A esthetic s and L and sc aping; L and sc ape Establishm entP eriod2 8

6. 12 . 1 D evelopers hallperform , orc au s e to be performed , allaes thetic s and29
land s c aping W ork for the P rojec t, inc lu d ing land s c ape es tablis hment, in ac c ord anc e30
withS ec tions D R 450 and C R 450 ofthe Tec hnic alP rovis ions , as applic able.31

6. 12 . 2 D eveloper s hallbe s olely res pons ible for allc os ts relating to the32
aes thetic s and land s c aping W ork for the P rojec t, inc lu d ing land s c ape es tablis hment,33
exc eptforthe c os ts of materials , s ervic es and efforts (if any)the C ontrac tD oc u ments34
expres s ly s tate A D O T orotherP ers ons willperform .35

6. 12 . 3 L and sc ape Establishm ent; C ostofW atering P lants36

6. 12 . 3. 1 D eveloper s hallmeet, or c au s e to be met, the land s c ape37
es tablis hmentrequ irements , inc lu d ing plantwatering, s etforth in S ec tions D R 450 and38
C R 450 ofthe Tec hnic alP rovis ions .39
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6. 12 . 3. 2 A fterS u bs tantialC ompletion, A D O T willarrange forthe C ity1
ofP hoenix to provid e irrigation waterto D eveloper; provid ed , however, thatD eveloper’ s2
u s e of s u c h water provid ed by the C ity of P hoenix s hallbe s u bjec tto the availability3
limits es tablis hed by the C ity ofP hoenix. Forthe c os ts ofwaters ervic e, referto S ec tion4
2 . 2 . 3. Formaximu m annu alwater u s e req u irements of the C ity of P hoenix as of the5
Effec tive D ate, s ee S ec tion D R 450 . 3. 3. 1 ofthe Tec hnic alP rovis ions .6

6. 12 . 3. 3 O n or abou t 365 d ays after S u bs tantialC ompletion (the7
land s c ape es tablis hmentperiod ), A D O T willins pec tplantmaterials ins talled as partof8
the land s c aping W ork ou ts id e the M aintenanc e S ervic e L imits . N o laterthan 60 D ays9
afterc ompleting this ins pec tion, A D O T willprepare a written reportd es c ribing what(if10
any) of s u c h ins talled plantmaterials (a) d ied , (b) failed to es tablis h a roots ys tem11
reas onably expec ted forplantmaterials of a s imilartype, natu re and matu rity, and (c )12
failed to s how a growth habitreas onably expec ted forplantmaterials of a s imilartype,13
natu re and matu rity.14

6. 12 . 3. 4 If the reportd es c ribed in S ec tion 6. 1 2 . 3. 3 id entifies any of15
the c ond itions d es c ribed in c lau s e (a), (b)or(c )therein, then no laterthan 30 D ays after16
rec eiving the reportD eveloper s halls u bmita written land s c ape res toration plan to1 7
A D O T s ettingforth the ac tions D eveloperwilltake to replac e d ead and u nd erperforming1 8
plantmaterials , and to ens u re the c ond itions d es c ribed in s aid reportd o notreoc c u r.19
The land s c ape res toration plan willbe s u bjec tto A D O T’ s reas onable approval.2 0

6. 12 . 3. 5 D eveloper s hall c omplete all nec es s ary replac ement21
plantings no laterthan 1 8 0 D ays afterA D O T approves the land s c ape res toration plan22
d es c ribed in S ec tion 6. 1 2 . 3. 4.23

6. 13 C layton A c tA ssignm ent24

D eveloper s hallas s ign to A D O T allright, title and interes tin and to allc laims and25
c au s es of ac tion itmay have u nd erS ec tion 4 of the C layton A c t(15 U. S . C . S ec . 15),26
aris ing from pu rc has es of good s , s ervic es or materials pu rs u ant to the C ontrac t2 7
D oc u ments orany S u bc ontrac t. This as s ignments hallbec ome au tomatic ally effec tive2 8
when A D O T tend ers FinalD & C P aymentto D eveloper, withou tfu rtherd oc u mentation or29
ac knowled gmentby the P arties .30

31
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A RTIC L E 7 .1
TIM E ; NO TIC ES TO P RO C EED ; P RO JEC T S C H ED UL E A ND P RO GRES S2

7 . 1 Tim e ofEssenc e3

A s a material c ons id eration for entering into this A greement, D eveloper hereby4
c ommits , and A D O T is relying u pon D eveloper's c ommitment, to d evelop the P rojec tin5
ac c ord anc e with the time period s s etforth in this A greement. Exc eptwhere this6
A greementexpres s ly provid es foran extens ion of time, the time limitations s etforth in7
the C ontrac tD oc u ments forD eveloper's performanc e of its c ovenants , c ond itions and8
obligations are of the es s enc e, and D eveloperwaives any rightatlaw orin equ ity to9
tend erorc omplete performanc e beyond the applic able time period , orto requ ire A D O T10
to ac c epts u c hperformanc e.1 1

7 . 2 Notic es to P roc eed12

7 . 2 . 1 A u thorization allowing D eveloperto proc eed with D & C W ork s hallbe13
provid ed throu gh A D O T’ s is s u anc e ofN TP s . D eveloperac knowled ges and agrees that14
A D O T has no obligation to is s u e an N TP for D & C W ork u nd er this A greement, and15
fu rtheragrees thatu nles s and u ntilA D O T is s u es N TP 1 A D O T willhave no liability to16
D eveloper u nd er this A greement exc ept as provid ed otherwis e in S ec tion 24. 5. 1 .1 7
D eveloperfu rtherac knowled ges and agrees thatA D O T’ s liability u nd erthis A greement1 8
s hallbe limited to paymentowingforD & C W orkau thorized u nd erN TP s ac tu ally is s u ed .1 9
Referto S ec tions 14. 4. 1 2 , 14. 4. 13 and 14. 4. 14 regard ing P ric e ad ju s tments to be mad e20
forc ertain d elays in is s u anc e ofN TP 1 , N TP 2 and N TP 3, res pec tively, and to S ec tion21
24. 5 regard ing D eveloper’ s rightto terminate and termination c ompens ation forc ertain22
d elays in is s u anc e ofN TP 1 orN TP 2 .23

7 . 2 . 2 A u thorization allowing D eveloper to proc eed with M aintenanc e24
S ervic es will be provid ed throu gh A D O T’ s is s u anc e or d eemed is s u anc e of the25
M aintenanc e N TP , as provid ed in S ec tion 7 . 8 .26

7 . 3 Issu anc e ofNTP 12 7

A D O T antic ipates is s u ing N TP 1 c onc u rrently with exec u tion and d elivery of this2 8
A greement. Is s u anc e ofN TP 1 au thorizes D eveloperto d o only the following:29

(a) M obilize, inc lu d inges tablis hingthe c olloc ated offic e;30

(b) P repare or c ontinu e preparing any or allc omponentparts , plans and31
d oc u mentation of the P rojec tM anagementP lan relevantto the D & C W ork, inc lu d ing:32
(i)a Q u ality M anagementP lan (e. g. , for generalrequ irements , P rofes s ionalS ervic es33
and C ons tru c tion W orkc omponents ); and (ii)a P u blic InvolvementP lan;34

(c ) P repare the RO W A c tivity P lan, EnvironmentalM anagementP lan, S afety35
M anagementP lan, Trans portation M anagementP lan, S torm W aterP ollu tion P revention36
P lan and N oxiou s S pec ies C ontrolP lan;37
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(d ) P repare the d etailed , res ou rc e and c os t load ed P rojec t B as eline1
S c hed u le;2

(e) P repare the S egments L imitM ap;3

(f) P repare the S u bmittalS c hed u le;4

(g) P repare a S c hed u le ofValu es forpre-N TP 2 D es ign W ork;5

(h) P repare the finalD B E Utilization P lan;6

(i) P repare the finalO JT Utilization P lan;7

(j) Enterthe P rojec tRO W owned orin the pos s es s ion of A D O T in ord erto8
c ond u c ts u rveys and s ite inves tigations , inc lu d ing geotec hnic al, H azard ou s M aterials9
and Utilities inves tigations , provid ed thatD eveloper (i) s hallnotc ond u c tany grou nd -10
d is tu rbing ac tivities in the C enter S egment, and (ii) s hallnotc ond u c tany grou nd -11
d is tu rbingac tivities within orou ts id e otherareas ofthe S c hematic RO W u ntilA D O T has12
c ompleted its c u ltu ralres ou rc e inves tigations and has rec eived and approved , as13
provid ed in the Tec hnic alP rovis ions , the EnvironmentalM anagementP lan, P u blic14
InvolvementP lan, S afety M anagementP lan, Exis ting C ond itions S ite D oc u mentation,15
S torm W aterP ollu tion P revention P lan, and N oxiou s S pec ies C ontrolP lan;16

(k) C ommenc e RO W S ervic es (bu t only after A D O T approves the RO W1 7
A c tivity P lan);1 8

(l) C ommenc e negotiatingwiththe Union P ac ific Railroad ;19

(m) C ommenc e negotiatingUtility A greements withUtility C ompanies ;2 0

(n) A tD eveloper’ s option, c ommenc e D es ign W ork, provid ed that(i) A D O T21
willnotpay fororc ommenc e review of D es ign D oc u ments u ntilD evelopers atis fies all22
c ond itions prec ed ents etforth in S ec tion 7 . 5, and (ii)A D O T’ s paymentforD es ign W ork23
priorto N TP 2 is s u bjec tto a c apof$15, 0 0 0 , 0 0 0 ;24

(o) P repare the B as is ofD es ign Reportd es c ribed in S ec tion GP 10 0 . 0 1 . 2 . 2 of25
the Tec hnic alP rovis ions ;26

(p) P repare the bu lletin board s d es c ribed in S ec tion GP 110 . 0 5. 1 of the2 7
Tec hnic alP rovis ions ;2 8

(q) P repare the s ample Vehic le P rojec t L ogo d es c ribed in S ec tion GP29
11 0 . 0 5. 4. 3 ofthe Tec hnic alP rovis ions ;30

(r) P repare the Exis ting C ond itions S ite D oc u mentation d es c ribed in S ec tion31
GP 110 . 1 1 . 1 ofthe Tec hnic alP rovis ions ;32
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(s ) P repare the Utility C oord ination P lan d es c ribed in S ec tion D R 420 . 2 . 2 . 1 of1
the Tec hnic alP rovis ions ;2

(t) P repare the bats u rvey d es c ribed in S ec tion D R 420 . 3. 6 of the Tec hnic al3
P rovis ions ;4

(u ) P repare the P lantInventory d es c ribed in d es c ribed in S ec tion D R 450 . 2 . 35
ofthe Tec hnic alP rovis ions ;6

(v) P repare the S ign Inventory d es c ribed in S ec tion D R 460 . 2 . 3 of the7
Tec hnic alP rovis ions ; and8

(w) P repare the ITS Inventory d es c ribed in S ec tion D R 466. 2 . 3 of the9
Tec hnic alP rovis ions .1 0

7 . 4 Issu anc e ofNTP 211

7 . 4. 1 A D O T antic ipates is s u ing N TP 2 when allof the following c ond itions12
have been s atis fied :13

If applic able u nd erthis A greement, the Gu arantees in favorof(a)14
A D O T requ ired u nd er S ec tion 10 . 4 have been exec u ted , obtained and d elivered to15
A D O T and are in fu llforc e and effec t;16

A ll ins u ranc e polic ies req u ired u nd er A rtic le 11 have been(b)1 7
obtained and are in fu llforc e and effec t, and D eveloperhas d elivered to A D O T written1 8
bind ingverific ations ofc overage from the relevantis s u ers ofs u c hins u ranc e polic ies ;19

D eveloper has d eveloped and d elivered to A D O T and A D O T(c )20
has approved , in ac c ord anc e with S ec tion 3. 4, the c omponent parts , plans and21
d oc u mentation ofthe P rojec tM anagementP lan d es ignated “Requ ired P riorto N TP 2”in22
Table 110 -5 ofS ec tion GP 11 0 . 0 3 ofthe Tec hnic alP rovis ions ;23

D eveloper has d eveloped and d elivered to A D O T and A D O T(d )24
has approved the RO W A c tivity P lan;25

D eveloperhas d eveloped and d elivered to A D O T the C olloc ated(e)26
O ffic e L ayou t P lan and all A D O T c omments thereon have been res olved , and2 7
D eveloper has c ompleted the improvements for, and mad e available to A D O T for2 8
oc c u panc y, the A D O T offic e s pac e in the c olloc ated offic e s pac e;29

D eveloperhas d eveloped and d elivered to A D O T the N etwork(f)30
A d minis tration P lan and allA D O T c omments thereon have been res olved ;31

D eveloper has d eveloped and d elivered to A D O T and A D O T(g)32
has approved the d etailed , res ou rc e and c os tload ed P rojec tB as eline S c hed u le;33
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D eveloper has d eveloped and d elivered to A D O T and A D O T(h)1
has approved the S egments L imitM ap;2

D eveloper has d eveloped and d elivered to A D O T and A D O T(i)3
has approved the S u bmittalS c hed u le;4

D eveloper has d eveloped and d elivered to A D O T and A D O T(j)5
has approved the B as is ofD es ign Report;6

D eveloper has d eveloped and d elivered to A D O T and A D O T(k)7
has approved the d raftS W P P P ;8

D eveloper has d eveloped and d elivered to A D O T the(l)9
Trans portation M anagementP lan and allA D O T c omments thereon have been res olved ;1 0

D eveloper has d eveloped and d elivered to A D O T the Utility(m)11
C oord ination P lan and allA D O T c omments thereon have been res olved ;1 2

D eveloper has d eveloped and d elivered to A D O T the P lant(n)13
Inventory and allA D O T c omments thereon have been res olved ;14

D eveloper has d eveloped and d elivered to A D O T and A D O T(o)15
has approved the finalD B E Utilization P lan;16

A llrepres entations and warranties of D eveloper s etforth in(p)1 7
S ec tion 2 . 3 s hallbe and remain tru e and c orrec tin allmaterialres pec ts ;1 8

There exis ts no u nc u red D eveloperD efau ltforwhic h D eveloper(q)19
has rec eived written notic e from A D O T; and2 0

D eveloperhas s atis fied any otherrequ irements orc ond itions for(r)21
c ommenc ing D es ign W ork or any other W ork au thorized by N TP 2 s etforth in the22
Tec hnic alP rovis ions .23

7 . 4. 2 Is s u anc e of N TP 2 au thorizes D eveloper to perform D & C W ork not24
au thorized u nd erS ec tion 7 . 3 (i. e. , is s u anc e of N TP 1), and related ac tivities pertaining25
to the P rojec t, exc eptforthe following:26

IfN TP 2 is is s u ed priorto Ju ly 13, 2 0 16, the au thority to perform(a)2 7
C ons tru c tion W ork prior to s u c h d ate is d eemed limited to, and D eveloper s hallonly2 8
perform priorto s u c h d ate, the c ons tru c tion-related ac tivities au thorized by N TP 1 and29
Utility A d ju s tmentW ork and d rainage work thatin eac h c as e is within or ad jac entto30
exis tingpu blic road ways notloc ated in the C enterS egment; and31

N TP 2 d oes notau thorize, and D eveloper s hallnotperform ,(b)32
C ons tru c tion W orkand othergrou nd d is tu rbingac tivities in the C enterS egment.33

7 . 5 C ond itions to D esign W orkReview and P aym ent34
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7 . 5. 1 N otwiths tand ing any c ontrary provis ion of S ec tions 3. 1 . 2 , A D O T will1
have no obligation to c ommenc e its review of, orpay D eveloperfor, any D es ign W ork2
u ntilallofthe followingc ond itions prec ed enthave been s atis fied :3

A D O T has is s u ed N TP 1 ; and(a)4

A D O T has rec eived and approved , as provid ed in the Tec hnic al(b)5
P rovis ions , the Q u ality M anagement P lan (general requ irements and P rofes s ional6
S ervic es ), finalD B E Utilization P lan, the S u bmittalS c hed u le, a S c hed u le of Valu es for7
the pre-N TP 2 D es ign W ork, and the B as is ofD es ign Report.8

7 . 5. 2 A D O T may rejec t, withou treview, any D es ign D oc u ments u bmitted to9
A D O T before the d ate s u c h c ond itions prec ed ent are s atis fied . A lltime period s1 0
available to A D O T forreview orapprovalofany D es ign D oc u ments u bmitted to A D O T11
before s u c hd ate s hallbegin to ru n on s u c h d ate and s hallbe s u bjec tto S ec tion 3. 1 . 2 . 3.1 2

7 . 6 C ond itions to C om m enc em entofC onstru c tion13

7 . 6. 1 C onstru c tion W orkGenerally14

Exc eptto the extentexpres s ly permitted in writing by A D O T, in A D O T’ s s ole15
d is c retion, D eveloper s hall not c ommenc e or permit or s u ffer c ommenc ement of16
c ons tru c tion ofthe P rojec torapplic able portion thereofu ntilA D O T is s u es N TP 2 and all1 7
ofthe followingc ond itions have been s atis fied :1 8

A llGovernmentalA pprovals nec es s ary to begin C ons tru c tion(a)19
W ork in the applic able portion of the P rojec thave been obtained , and D eveloperhas20
fu rnis hed to A D O T fu lly exec u ted c opies ofs u c hGovernmentalA pprovals ;2 1

A D O T has (i) obtained an ord er for immed iate pos s es s ion,(b)22
(ii)c los ed the ac q u is ition of the parc el, or (iii) otherwis e obtained permanentrightof23
entry throu gh s ettlement, negotiation, the c ond emnation proc es s or otherwis e for24
P rojec tRO W nec es s ary to c ommenc e c ons tru c tion of the applic able portion of the25
P rojec t;26

D eveloperhas s atis fied forthe applic able portion of the P rojec t(c )2 7
allapplic able pre-c ons tru c tion requ irements c ontained in the EnvironmentalA pprovals2 8
and otherGovernmentalA pprovals ;29

D eveloperhas c au s ed to be d eveloped and d elivered to A D O T(d )30
and A D O T has approved , in ac c ord anc e with S ec tion 3. 4, the c omponentparts , plans31
and d oc u mentation of the P rojec tM anagementP lan d es ignated as “Requ ired P riorto32
N TP 2”in Table 110 -5 ofS ec tion GP 11 0 . 0 3 ofthe Tec hnic alP rovis ions ;33

A D O T has approved the finalO JT Utilization P lan;(e)34

D eveloperhas s u bmitted to A D O T an O JT S c hed u le c ontaining(f)35
allthe information s pec ified in S ec tion 7 . 0 ofthe O JT S pec ialP rovis ions (Exhibit8 );36
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D eveloper has erec ted in a loc ation approved by A D O T the(g)1
bu lletin board s d es c ribed in S ec tion GP 110 . 0 5. 1 ofthe Tec hnic alP rovis ions ;2

D eveloper has d eveloped and d elivered to A D O T and A D O T(h)3
has approved the Vehic le P rojec tL ogo;4

D eveloper has d eveloped and d elivered to A D O T the S ign(i)5
Inventory;6

D eveloper has d eveloped and d elivered to A D O T the ITS(j)7
Inventory;8

D eveloperhas d elivered to A D O T allS u bmittals relating to the(k)9
applic able C ons tru c tion W ork requ ired by the P rojec tM anagementP lan or C ontrac t10
D oc u ments , in the form and c ontentrequ ired by the P rojec tM anagementP lan or11
C ontrac tD oc u ments ;1 2

D eveloper has ad opted written polic ies es tablis hing ethic al(l)13
s tand ard s of c ond u c t for all D eveloper-Related Entities , inc lu d ing D eveloper’ s14
s u pervis ory and managementpers onnelin d ealing with (i) A D O T and the General15
Engineering C ons u ltantand (ii)employmentrelations , in ac c ord anc e with S ec tion 9. 9;16
and1 7

D eveloper has provid ed to A D O T atleas tten d ays ad vanc e(m)1 8
written notific ation of the d ate D eveloper d etermines that it wills atis fy allof the19
c ond itions s etforthin this S ec tion 7 . 6. 1 .2 0

7 . 6. 2 ITS Im provem ents; Existing C ond itions Im provem ents21

7 . 6. 2 . 1 D eveloper s hallrepair, rec ons tru c tor replac e exis ting ITS22
improvements within Inters tate 10 where D eveloper’ s P rojec td es ign or c ons tru c tion23
requ ires repair, rec ons tru c tion or replac ement. A D O T antic ipates it will requ ire24
D eveloperto c ons tru c tc ertain otherITS improvements id entified in the ITS Inventory as25
one ormore A D O T-D irec ted C hanges . A c c ord ingly, exc eptforrepair, rec ons tru c tion or26
replac ementof exis ting ITS improvements req u ired by D eveloper’ s P rojec td es ign or2 7
c ons tru c tion, D eveloper s hallnotc ommenc e, or permitor s u ffer c ommenc ementof,2 8
c ons tru c tion of ITS improvements id entified by D eveloper in the ITS Inventory u ntil29
A D O T is s u es a c orres pond ing S u pplementalA greementor D irec tive L etter therefor30
pu rs u ant to A rtic le 15. D eveloper’ s entitlement to ad d itional c ompens ation and31
C ompletion D ead line ad ju s tment, if any, fors u c h W ork s hallbe as s etforth in S ec tion32
14. 4. 1 0 .33

7 . 6. 2 . 2 A D O T may d es ire to have D eveloper c ons tru c trepairs or34
replac ements of exis ting c ond itions within Inters tate 10 (otherthan ITS improvements )35
as revealed in the Exis ting C ond itions D oc u mentation, throu gh one or more A D O T-36
D irec ted C hanges . D eveloper’ s entitlementto ad d itionalc ompens ation and C ompletion37
D ead line ad ju s tment, ifany, fors u c hW orks hallbe as s etforthin S ec tion 14. 4. 1 0 .38
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7 . 6. 3 Utility A d ju stm ents1

D eveloper s hall not c ommenc e or permit or s u ffer c ommenc ement of2
c ons tru c tion ofa Utility A d ju s tmentinc lu d ed in the C ons tru c tion W orku ntilA D O T is s u es3
N TP 2 , allof the c ond itions s etforth in S ec tion 7 . 6. 1 thatare applic able to the Utility4
A d ju s tment(read ing s u c h provis ions as if they referred to the Utility A d ju s tment)have5
been s atis fied , and the followingad d itionalrequ irements have been s atis fied :6

Exc eptas otherwis e provid ed in S ec tion 5. 1 0 . 7 . 4, the Utility(a)7
A d ju s tmentis c overed by an exec u ted Utility A greement;8

D eveloperhas s u bmitted to A D O T the S u bmittals d es c ribed in(b)9
S ec tions D R 430 and C R 430 of the Tec hnic al P rovis ions c overing the Utility10
A d ju s tment; and11

D eveloperhas obtained A D O T review and approvalofany other(c )12
matters res pec ting the Utility A d ju s tmentthatare requ ired u nd erany applic able fed eral13
requ irements .14

7 . 6. 4 C enterS egm ent15

D eveloper s hall not c ommenc e or permit or s u ffer c ommenc ement of any16
grou nd -d is tu rbing ac tivity orC ons tru c tion W ork within the C enterS egmentu ntilA D O T1 7
is s u es N TP 3, as s etforthin S ec tion 7 . 7 .1 8

7 . 7 Issu anc e ofNTP 319

A D O T antic ipates is s u ing N TP 3 d u ring the N TP 3 W ind ow. Is s u anc e of N TP 320
au thorizes D eveloper to perform allC ons tru c tion W ork and other grou nd -d is tu rbing21
ac tivities in the C enterS egment.2 2

7 . 8 Issu anc e ofM aintenanc e NTP23

The M aintenanc e N TP s hallbe d eemed au tomatic ally is s u ed by A D O T c onc u rrently24
with A D O T’ s is s u anc e of the written c ertific ate of S u bs tantialC ompletion d es c ribed in25
S ec tion 6. 6. 1 . C ertific ation of S u bs tantialC ompletion requ ires , among other things ,26
written c ertific ation evid enc ing s atis fac tion of the M aintenanc e S ervic es C ond itions2 7
P rec ed ent. If A D O T d oes notd elivera written M aintenanc e N TP c onc u rrently with the2 8
c ertific ate ofS u bs tantialC ompletion, itwillis s u e the written M aintenanc e N TP promptly29
thereafter; bu tno d elay in is s u ing the written M aintenanc e N TP willhave any effec ton30
D eveloper’ s right and obligation to c ommenc e the M aintenanc e S ervic es u pon31
c ommenc ementofthe M aintenanc e P eriod .32

7 . 9 C om pletion D ead lines33
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7 . 9. 1 S u bstantialC om pletion D ead line1

D evelopers hallac hieve S u bs tantialC ompletion of the P rojec tnotlaterthan the2
S u bs tantialC ompletion D ead line.3

7 . 9. 2 FinalA c c eptanc e D ead line4

D evelopers hallac hieve FinalA c c eptanc e of the P rojec tnotlaterthan the Final5
A c c eptanc e D ead line.6

7 . 9. 3 No C om pletion D ead line A d ju stm ent7

Exc eptas otherwis e s pec ific ally provid ed in A rtic les 14 and 15, A D O T willhave8
no obligation to ad ju s ta C ompletion D ead line and D evelopers hallnotbe relieved ofits9
obligation to c omply with the P rojec tS c hed u le and to ac hieve S u bs tantialC ompletion10
and FinalA c c eptanc e of the P rojec tby the applic able C ompletion D ead lines for any11
reas on.1 2

7 . 10 S c hed u ling ofD esign, C onstru c tion and P aym ent13

7 . 10 . 1 P rojec tS c hed u le14

The W ork s hallbe u nd ertaken and c ompleted in ac c ord anc e with the P rojec t15
S c hed u le prepared in c onformanc e with S ec tion GP 11 0 . 0 6 ofthe Tec hnic alP rovis ions .16
The P rojec tS c hed u le s hallbe u s ed by the P arties for planning and monitoring the1 7
progres s ofthe W orkand as the bas is ford etermining the amou ntofmonthly progres s1 8
payments to be mad e to D eveloper.19

7 . 10 . 2 Float2 0

A llFloatc ontained in the P rojec tS c hed u le, as s hown in the P reliminary P rojec t21
B as eline S c hed u le oras generated thereafter, s hallbe a s hared , jointly owned P rojec t22
res ou rc e available to eitherP arty orboth P arties as need ed to abs orb d elay c au s ed by23
ReliefEvents orany otherevent, ac hieve s c hed u le miles tones , interim c ompletion d ates24
and C ompletion D ead lines . A llFloatand c orres pond ingC ontrollingW orkItems s hallbe25
s hown as s u c h in the P rojec tS c hed u le on eac h affec ted s c hed u le path. A D O T will26
have the rightto examine the id entific ation of(orfailu re to id entify)Floatand C ontrolling2 7
W ork Items on the P rojec tS c hed u le in d etermining whether to approve the P rojec t2 8
S c hed u le. O nc e id entified , D evelopers hallmonitor, ac c ou ntforand maintain Floatin29
ac c ord anc e with c ritic al path method ology and S ec tion GP 11 0 . 0 6. 2 . 2 . F of the30
Tec hnic alP rovis ions .31

7 . 10 . 3 P rogress P aym entS c hed u ling32

The P rojec tS c hed u le s hallprovid e for paymentof the D & C P ric e to be mad e33
s olely on the bas is of progres s by D eveloper, s u bjec t to the c ap on c u mu lative34
payments of the D & C P ric e eq u al to the then applic able M aximu m A llowable35
C u mu lative D raw.36
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7 . 11 Rec overy S c hed u le1

7 . 11 . 1 If atany time, the W ork on any C ritic alP ath item is d elayed for a2
period thatexc eed s the time s etforth in S ec tion GP 11 0 . 0 6. 2 . 1 0 of the Tec hnic al3
P rovis ions (inc lu d ing d elays for whic h D eveloper may be entitled to a C ompletion4
D ead line ad ju s tmentu nd er A rtic le 14), then D eveloper s hallprepare and s u bmitto5
A D O T forreview and approvala Rec overy S c hed u le meeting the requ irements s etforth6
in S ec tion GP 11 0 . 0 6. 2 . 1 0 ofthe Tec hnic alP rovis ions . In ad d ition, ifD eveloperfails to7
meet any C ompletion D ead line, as the s ame may be extend ed pu rs u ant to this8
A greement, then D evelopers hallprepare and s u bmitto A D O T forreview and approval9
a Rec overy S c hed u le meeting the requ irements s etforth in S ec tion GP 11 0 . 0 6. 2 . 1 0 of10
the Tec hnic alP rovis ions and d emons trating D eveloper’ s propos ed plan to ac hieve11
S u bs tantialC ompletion and FinalA c c eptanc e withas little ad d itionald elay as pos s ible.1 2

7 . 11 . 2 Exc ept as otherwis e provid ed in A rtic le 14, all c os ts inc u rred by13
D eveloper in preparing, implementing and ac hieving the Rec overy S c hed u le s hallbe14
borne by D eveloperand s hallnotres u ltin a c hange to the P ric e.15

7 . 11 . 3 If D eveloper fails to provid e an ac c eptable Rec overy S c hed u le as16
requ ired herein and in S ec tion GP 11 0 . 0 6. 2 . 1 0 of the Tec hnic alP rovis ions , then, in1 7
ad d ition to any otherrights and remed ies in favorof A D O T aris ing ou tof s u c h failu re,1 8
A D O T willhave the rightto withhold 5% of progres s payments u ntils u c h time as19
D eveloperhas prepared and A D O T has approved s u c h Rec overy S c hed u le. P ayment20
ofany s u c h amou nts withheld by A D O T s hallbe d u e from A D O T to D evelopernotlater21
than the C ontrac tor C yc le Key D ate firs toc c u rring afterthe d ate A D O T approves the22
c orres pond ingRec overy S c hed u le. A ny failu re ord elay in the s u bmittalorapprovalofa23
Rec overy S c hed u le s hallnotres u ltin any C ompletion D ead line ad ju s tmentu nd erthe24
C ontrac tD oc u ments .25

26
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A RTIC L E 8 .1
M A INTENA NC E S ERVIC ES2

8 . 1 General3

8 . 1 . 1 GeneralO bligations4

8 . 1 . 1 . 1 Throu ghou t the M aintenanc e P eriod , D eveloper s hall be5
res pons ible forperforming M aintenanc e S ervic es , inc lu d ing C apitalA s s etReplac ement6
W ork, within the M aintenanc e S ervic es L imits . In ad d ition, D eveloper s hall be7
res pons ible for c omplying with the H and bac k Requ irements forthe P rojec t. A llc os ts8
as s oc iated with provid ing the M aintenanc e S ervic es are inc lu d ed in the M aintenanc e9
P ric e s et forth in Exhibits 2-4. 3, 2-4. 4, and 2-4. 5, as s u c h may be ad ju s ted in10
ac c ord anc e withS ec tion 13. 5. 4.1 1

8 . 1 . 1 . 2 A talltimes d u ring the M aintenanc e P eriod , D evelopers hall12
c arry ou tthe M aintenanc e S ervic es in ac c ord anc e with:13

Good Ind u s try P rac tic e, as itevolves from time to(a)14
time;15

The requ irements , terms and c ond itions s etforth in(b)16
the C ontrac tD oc u ments , as the s ame may c hange from time to time;1 7

A llL aws ;(c )1 8

The requ irements , terms and c ond itions s etforth in all(d )19
GovernmentalA pprovals ;2 0

The approved P rojec t M anagement P lan and all(e)21
c omponentparts , plans and d oc u mentation prepared orto be prepared thereu nd er, and22
allapproved u pd ates and amend ments thereof;23

The approved M aintenanc e M anagementP lan, and(f)24
allapproved u pd ates and amend ments thereof;25

The approved M aintenanc e Q u ality M anagement(g)26
P lan;2 7

B es tM anagementP rac tic es ;(h)2 8

The M aintenanc e S afety M anagementP lan; and(i)29

A llother applic able s afety, environmentaland other(j)30
requ irements , taking into ac c ou ntthe P rojec tRO W limits and otherc ons traints affec ting31
the P rojec t.32
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8 . 1 . 1 . 3 If D eveloper enc ou nters a c ontrad ic tion between1
s u bs ec tions (a)throu gh(j)above, D evelopers hallad vis e A D O T ofthe c ontrad ic tion and2
A D O T willins tru c tD eveloperas to whic h s u bs ec tion s hallc ontrolin thatins tanc e. N o3
s u c h ins tru c tion s hallbe c ons tru ed as an A D O T-D irec ted C hange. D eveloper is4
res pons ible forkeepingits elfinformed ofand applyingc u rrentGood Ind u s try P rac tic e.5

8 . 1 . 1 . 4 A talltimes d u ring the M aintenanc e P eriod , D evelopers hall6
provid e a M aintenanc e M anagerapproved by A D O T who: (a)willhave fu llres pons ibility7
forthe pros ec u tion ofthe W ork; (b)willac tas agentand be a s ingle pointofc ontac tin8
allmatters on behalf of D eveloper; and (c ) willbe available to res pond to A D O T or9
A D O T’ s A u thorized Repres entatives .1 0

8 . 1 . 1 . 5 A t its s ole c os tand expens e, u nles s expres s ly provid ed11
otherwis e in this A greement, D eveloper s hallc omply with allof S ec tion D of the12
Tec hnic alP rovis ions (“M aintenanc e Requ irements ”)d u ringthe M aintenanc e P eriod .13

8 . 1 . 1 . 6 TP A ttac hment50 0 -1 of the Tec hnic alP rovis ions s ets forth14
minimu m P erformanc e Requ irements related to the M aintenanc e S ervic es . D eveloper’ s15
failu re to c omply with the P erformanc e Requ irements within the applic able time period s16
s etforth in TP A ttac hment50 0 -1 of the Tec hnic alP rovis ions s hallentitle A D O T to the1 7
rights and remed ies s etforth in the C ontrac tD oc u ments , inc lu d ing the as s es s mentof1 8
N onc omplianc e C harges , d ed u c tions from payments otherwis e owed to D eveloper, and19
termination foru nc u red D eveloperD efau lt.2 0

8 . 1 . 1 . 7 In ad d ition to performing all other requ irements of the21
C ontrac tD oc u ments , D evelopers hallc ooperate with A D O T and GovernmentalEntities22
with ju ris d ic tion in allmatters relating to the M aintenanc e S ervic es , inc lu d ing their23
review, ins pec tion and overs ightofthe maintenanc e ofthe P rojec t.24

8 . 1 . 2 C hanges in P erform anc e and M aintenanc e S tand ard s;25
D isc rim inatory and Non-D isc rim inatory M aintenanc e C hanges26

8 . 1 . 2 . 1 A D O T willhave the rightto ad optatany time, and D eveloper2 7
ac knowled ges itmu s tc omply with, allD is c riminatory M aintenanc e C hanges and N on-2 8
D is c riminatory M aintenanc e C hanges . Refer to A rtic le 14 for D eveloper’ s rights to29
c ompens ation regard ing D is c riminatory M aintenanc e C hanges and N on-D is c riminatory30
M aintenanc e C hanges . A D O T will provid e D eveloper with prompt notic e of31
D is c riminatory M aintenanc e C hanges and N on-D is c riminatory M aintenanc e C hanges .32
W ithou tlimiting the foregoing, the P arties antic ipate thatfrom time to time after the33
P ropos alD u e D ate, A D O T willad optN on-D is c riminatory M aintenanc e C hanges . A D O T34
willhave the rightin its s ole d is c retion to ad d D is c riminatory M aintenanc e C hanges and35
N on-D is c riminatory M aintenanc e C hanges to the Tec hnic alP rovis ions by notic e to36
D eveloper, whereu pon they s hallc ons titu te amend ments , and bec ome part, of the37
Tec hnic al P rovis ions and replac e and s u pers ed e inc ons is tent provis ions of the38
Tec hnic alP rovis ions . A D O T willid entify the s u pers ed ed provis ions in its notic e to39
D eveloper.40
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8 . 1 . 2 . 2 If c omplianc e with a N on-D is c riminatory M aintenanc e1
C hange requ ires major repair, rec ons tru c tion, rehabilitation, res toration, renewalor2
replac ementofany Element, the following requ irements s hallapply with res pec tto s u c h3
W ork.4

If A D O T ad opts the N on-D is c riminatory M aintenanc e(a)5
C hange on orafterthe S u bs tantialC ompletion D ate, D evelopers hallc ommenc e s u c h6
W orknotlaterthan the firs tto oc c u rof:7

(i) The d ate when D eveloper next performs8
C apitalA s s etReplac ementW orkon s u c hElement;9

(ii) The d ate when D eveloper is firs tobligated to10
perform C apitalA s s etReplac ementW orkon s u c hElement; or11

(iii) P rovid ed A D O T gives no les s than 30 d ays ’1 2
priornotic e to D eveloper, the d ate on whic h A D O T c ommenc es ac tions to implement13
the N on-D is c riminatory M aintenanc e C hange on any C omparable Fac ility thatA D O T14
manages oroperates , orif S ec tion 8 . 1 . 2 . 7 applies , then the d ate thatis 90 d ays after15
A D O T d elivers prior notic e to D eveloper to c ommenc e the N on-D is c riminatory16
M aintenanc e C hange.1 7

If A D O T ad opts the N on-D is c riminatory M aintenanc e(b)1 8
C hange before the S u bs tantialC ompletion D ate, A D O T willis s u e a notic e informing19
D eveloperwhen to c ommenc e and c omplete s u c hW ork.2 0

Following c ommenc ementof s u c h W ork, D eveloper(c )21
s halld iligently pros ec u te the W ork to c omply with the N on-D is c riminatory M aintenanc e22
C hange u ntilc ompletion, and in any eventby any d ead line forc ompletion reas onably23
requ ired by A D O T fors u c h W ork, s o long as s u c h d ead line is bas ed on the period of24
time nec es s ary to c omplete workofa s imilars c ale, c omplexity and s ize.25

S hou ld D eveloper d is pu te the timing for(d )26
c ommenc ementor c ompletion of s u c h W ork, D eveloper may s u bmitthe D is pu te for2 7
res olu tion ac c ord ing to the D is pu te Res olu tion P roc ed u res ; provid ed , however, that2 8
pend ing s u c h res olu tion D eveloper s hall pros ec u te the W ork in ac c ord anc e with29
A D O T’ s d irec tion.30

8 . 1 . 2 . 3 If c omplianc e with a N on-D is c riminatory M aintenanc e31
C hange requ ires c ons tru c tion or ins tallation of new improvements at, for or on the32
P rojec t(and notmajorrepairrec ons tru c tion, etc . ofexis ting improvements , governed by33
S ec tion 8 . 1 . 2 . 2), D eveloper s hallc omplete c ons tru c tion and ins tallation of the new34
improvements ac c ord ing to the implementation period reas onably requ ired by A D O T for35
s u c h N on-D is c riminatory M aintenanc e C hange. S hou ld D eveloper d is pu te the timing36
for c ommenc ementor c ompletion of s u c h new improvements , D eveloper may s u bmit37
the is s u e forres olu tion ac c ord ing to the D is pu te Res olu tion P roc ed u res ; pend ing s u c h38
res olu tion D eveloper s halld iligently pros ec u te the W ork in ac c ord anc e with A D O T’ s39
d irec tion.40
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8 . 1 . 2 . 4 D eveloper s hall implement a D is c riminatory M aintenanc e1
C hange only afterA D O T is s u es a S u pplementalA greementorD irec tive L ettertherefor2
pu rs u antto A rtic le 15. If a D is c riminatory M aintenanc e C hange requ ires majorrepair,3
rec ons tru c tion, rehabilitation, res toration, renewalorreplac ementofany Elementd u ring4
the M aintenanc e P eriod , orrequ ires c ons tru c tion orins tallation of new improvements ,5
D eveloper s hallperform the major repair, rec ons tru c tion, rehabilitation, res toration,6
renewalor replac ement or the new improvement work ac c ord ing to the s c hed u le7
therefor ad opted in the S u pplementalA greementfor s u c h work. If a D is c riminatory8
M aintenanc e C hange requ ires implementation notentailing s u c h work, D evelopers hall9
implementitfrom and afterthe d ate A D O T is s u es the S u pplementalA greement.1 0

8 . 1 . 2 . 5 In the c as e ofany otherD is c riminatory M aintenanc e C hange11
orN on-D is c riminatory M aintenanc e C hange, D evelopers hallc omply from and afterthe12
d ate itbec omes effec tive and D eveloperis notified by A D O T. Forc larity, if D eveloper13
has notic e orknows of the D is c riminatory M aintenanc e C hange orN on-D is c riminatory14
M aintenanc e C hange on or prior to the d ate D eveloper c ommenc es maintenanc e,15
rou tine repair or rou tine replac ementof d amaged , worn or obs olete c omponents or16
materials of the P rojec t, then D evelopers hallc omply with s u c h c hanges , ad d itions or1 7
replac ements in c arryingou ts u c hmaintenanc e, rou tine repairorreplac ement.1 8

8 . 1 . 2 . 6 D evelopermay apply forA D O T approvalof D eviations from19
applic able Tec hnic alP rovis ions regard ing M aintenanc e S ervic es . A llapplic ations s hall20
be in writing. W here D eveloper requ es ts a D eviation as partof the s u bmittalof a21
c omponentplan of the P rojec tM anagementP lan, D evelopers halls pec ific ally id entify22
and labelthe D eviation. A D O T willc ons id erin its s ole d is c retion, bu thave no obligation23
to approve, any s u c h applic ation, and D evelopers hallbearthe bu rd en of pers u ad ing24
A D O T thatthe D eviation s ou ghtc ons titu tes s ou nd and s afe prac tic es c ons is tentwith25
Good Ind u s try P rac tic e and ac hieves or s u bs tantially ac hieves A D O T’ s applic able26
s afety requ irements . N o D eviation s hallbe d eemed approved or be effec tive u nles s2 7
and u ntils tated in a writing s igned by A D O T’ s A u thorized Repres entative. A D O T’ s2 8
affirmative written approvalofa c omponentplan ofthe M aintenanc e M anagementP lan29
s hallc ons titu te: (a) approvalof the D eviations expres s ly id entified and labeled as30
D eviations therein, u nles s A D O T takes exc eption to any s u c h D eviation; and31
(b)d is approvalof any D eviations notexpres s ly id entified and labeled as D eviations32
therein. A D O T’ s lac kofis s u anc e ofa written D eviation within ten B u s ines s D ays after33
D eveloperapplies thereforin writing s hallbe d eemed a d is approvalofs u c h applic ation.34
A D O T’ s d enialord is approvalofa requ es ted D eviation s hallbe finaland nots u bjec tto35
the D is pu te Res olu tion P roc ed u res . A D O T may elec tto proc es s the applic ation as a36
C hange Requ es tu nd erA rtic le 15 ratherthan as an applic ation fora D eviation.37

8 . 1 . 2 . 7 For pu rpos es of S ec tion 8 . 1 . 2 . 2(a)(iii), D eveloper s hallnot38
be entitled to d elay c ommenc ementorc ompletion ofits workon grou nd s thatA D O T is39
d elayed in c ommenc ing or c ompleting implementing ac tions on C omparable Fac ilities40
where:41

A D O T is d elayed d u e to the extens ive s ys tem of(a)42
C omparable Fac ilities forwhic h A D O T is res pons ible; or43
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The c orres pond ing c hange, ad d ition or replac ement(b)1
to the Tec hnic al P rovis ions applies only u pon the oc c u rrenc e of a c ond ition or2
c irc u ms tanc e thathas notyetoc c u rred in res pec tof a C omparable Fac ility thatA D O T3
manages oroperates .4

8 . 1 . 3 S afety and S ec u rity5

8 . 1 . 3. 1 S afety6

D evelopers hallperform the M aintenanc e S ervic es in a mannerthatgives7
prime importanc e to the s afety ofthe pu blic , c onvenienc e ofthe traveling pu blic , and a8
s afe work environmentforallmaintenanc e workers . D evelopers hallperform its traffic9
c ontroland operations in ac c ord anc e with the C ontrac t D oc u ments , inc lu d ing this10
S ec tion 8 . 1 .1 1

8 . 1 . 3. 2 P olic ing12

D eveloperac knowled ges thatthe A rizona D epartment(a)13
of P u blic S afety, the C ity of P hoenix P olic e D epartmentand M aric opa C ou nty S heriff’ s14
D epartmentare empowered to enforc e allapplic able L aws and to enterthe P rojec tand15
P rojec tRO W atany and alltimes to c arry ou ttheir law enforc ementd u ties . N o16
provis ion ofthis A greementis intend ed to s u rrend er, waive orlimitany polic e powers of1 7
the A rizona D epartmentof P u blic S afety, the C ity of P hoenix P olic e D epartmentand1 8
M aric opa C ou nty S heriff’ s D epartmentorany otherGovernmentalEntity, and alls u c h19
polic e powers are hereby expres s ly res erved .2 0

A D O T will not have any liability or obligation to(b)21
D eveloper res u lting from , aris ing ou t of or relating to the failu re of the A rizona22
D epartmentof P u blic S afety, the C ity of P hoenix P olic e D epartmentand M aric opa23
C ou nty S heriff’ s D epartmentor any other pu blic law enforc ementagenc y to provid e24
s ervic es , orits negligenc e ormis c ond u c tin provid ings ervic es .25

A D O T and third parties with res pons ibility for traffic(c )26
regu lation and enforc ements hallhave the rightto ins tall, operate, maintain and replac e2 7
c ameras or other equ ipment on the P rojec t that relate to traffic regu lation or2 8
enforc ement. D evelopers hallc oord inate and c ooperate, and req u ire its S u bc ontrac tors29
to c oord inate and c ooperate, with any s u c h ins tallation, maintenanc e and replac ement30
ac tivities .31

8 . 1 . 3. 3 S ec u rity and Inc id entand Em ergenc y Response32

D eveloperis res pons ible forthe s afety and s ec u rity of(a)33
the P rojec t, the pers onnelof D eveloper-Related Entities , and the generalpu blic d u ring34
allmaintenanc e ac tivities u nd erthe c ontrolofany D eveloper-Related Entity.35

D eveloper s hallc omply with allapplic able L aws and(b)36
allru les , d irec tives and gu id anc e of the U. S . D epartmentof H omeland S ec u rity and37
c omparable S tate agenc y. D eveloper s hall c oord inate and c ooperate with all38
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GovernmentalEntities provid ing s ec u rity, firs tres pond er and other pu blic emergenc y1
res pons e s ervic es .2

D eveloper s hall perform and c omply with the(c )3
provis ions of S ec tion D of the Tec hnic alP rovis ions (“M aintenanc e Requ irements ”)4
c onc erningInc id entand Emergenc y res pons e, s afety and s ec u rity.5

8 . 1 . 4 D u ration ofH azard ou s M aterials M anagem ent6

The provis ions of S ec tion 6. 8 regard ing H azard ou s M aterials M anagementthat7
are nots pec ific to the originalc ons tru c tion of the P rojec ts hallapply throu ghou tthe8
M aintenanc e P eriod .9

8 . 1 . 5 Utility A c c om m od ation1 0

8 . 1 . 5. 1 Itis antic ipated thatfrom time to time d u ring the c ou rs e of11
the M aintenanc e P eriod , Utility C ompanies willapply for ad d itionalu tility permits to12
ins tallnew Utilities thatwou ld c ros s or longitu d inally oc c u py the P rojec tRO W , or to13
mod ify, repair, u pgrad e, reloc ate orexpand exis ting Utilities within the P rojec tRO W . In14
s u c h c irc u ms tanc es , the provis ions ofS ec tion 5. 1 0 . 9 s hallapply.15

8 . 1 . 5. 2 Throu ghou t the M aintenanc e P eriod , D eveloper s hall16
monitor Utilities and Utility C ompanies within the M aintenanc e S ervic es L imits , for1 7
c omplianc e with applic able u tility permits , Utility A greements and applic able L aws , and1 8
s hallu s e d iligentefforts to obtain the c ooperation of eac h Utility C ompany having19
Utilities within the M aintenanc e S ervic es L imits . If (a)D eveloperreas onably believes2 0
thatany Utility C ompany is notc omplying with the terms of a u tility permit, Utility21
A greementorapplic able L aw affec ting a Utility within the M aintenanc e S ervic es L imits ,2 2
or(b)any otherd is pu te aris es between D eveloperand a Utility C ompany withres pec tto23
a Utility within the M aintenanc e S ervic es L imits , d es pite D eveloperhaving exerc is ed its24
d iligentefforts to obtain the Utility C ompany’ s c ooperation, D eveloper s hallpromptly25
provid e notic e to A D O T, and A D O T and D evelopers hallwork togetherin the manner26
d es c ribed in S ec tion 5. 1 0 . 7 ; provid ed , however, thatthe “c ond itions to as s is tanc e”(as2 7
that term is u s ed in S ec tion 5. 1 0 . 7 ) are that D eveloper s hall provid e evid enc e2 8
reas onably s atis fac tory to A D O T that (i) D eveloper’ s pos ition in the d is pu te is29
reas onable, (ii) D eveloper has mad e d iligentefforts to obtain the Utility C ompany’ s30
c ooperation, and (iii)the Utility C ompany is notc ooperating.31

8 . 1 . 6 A c c om m od ation ofThird -P arty S ignage and L ighting32

8 . 1 . 6. 1 In ad d ition to the warning, regu latory, and gu id e s igns within33
the M aintenanc e S ervic es L imits , D evelopers hallac c ommod ate within the M aintenanc e34
S ervic es L imits third -party s igns , inc lu d inglogo type s igns and “A d opta H ighway”s igns .35
D eveloper s hallc oord inate and c ooperate with any third party performing s u c h work.36
D eveloper s hall review with A D O T all third -party requ es ts for new s igns in the37
M aintenanc e S ervic es L imits . S u c h req u es ts are s u bjec tto A D O T’ s approval. A D O T38
may s olic itinpu tfrom D eveloperin reviewing applic ations fornew third -party s igns , bu t39
willretain s ole au thority forapproving ins tallation of thes e s igns . A llc os ts as s oc iated40
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with fabric ating and ins talling third -party s igns s hallbe borne by the s ign applic ant.1
A D O T may requ ire D eveloper to fabric ate or ins tallany of thes e s igns as an A D O T-2
D irec ted C hange. D eveloper s hallnotbe res pons ible for maintenanc e of third -party3
s igns .4

8 . 1 . 6. 2 A llthird -party requ es ts for lighting within the P rojec tRO W5
s hallbe s u bjec tto A D O T approval, and A D O T retains s ole au thority for approving6
ins tallation ofs u c h lighting. D evelopers hallnotbe res pons ible formaintenanc e ofs u c h7
lighting.8

8 . 1 . 7 Upd ates ofRec ord D rawings9

W ithin 30 d ays after u nd ertaking any M aintenanc e S ervic es thatres u ltin a10
s ignific antc hange to the d es ign orc ons tru c tion of the P rojec t, D evelopers hallu pd ate11
the Rec ord D rawings to reflec ts u c h c hange.1 2

8 . 2 Frontage Road s and C rossroad s13

8 . 2 . 1 A D O T willbe s olely res pons ible, atits expens e, forhand ling requ es ts14
and permitting forad jac entproperty ac c es s to frontage road s and c ros s road s within the15
M aintenanc e S ervic es L imits . N othing in the C ontrac tD oc u ments s hallres tric tA D O T16
from granting ac c es s permits ord etermining the terms and c ond itions of s u c h permits .1 7
A D O T willkeep D eveloper regu larly informed of ac c es s permitapplic ations and will1 8
d eliver to D eveloper a c opy of eac h is s u ed ac c es s permitwithin five d ays after itis19
is s u ed .2 0

8 . 2 . 2 D eveloper s hallhave no c laim for any inc reas e in the P ric e or other21
c ompens ation by reas on of A D O T’ s grantof ac c es s permits , the terms and c ond itions22
thereof, the improvements mad e by, or other ac tions of permit hold ers or their23
employees , agents , repres entatives and invitees . For c larity, this provis ion d oes not:24
(a)requ ire D eveloper to pay for the permithold er’ s improvements ; or (b) prec lu d e25
D eveloper from pu rs u ing c laims agains tthe permithold er for d amage to the P rojec t26
c au s ed by the permithold er.2 7

8 . 2 . 3 D eveloper atits expens e s hallc ooperate and c oord inate with permit2 8
hold ers to enable the permithold ers to s afely c ons tru c tand u tilize improvements29
allowed u nd ertheirac c es s permits .30

8 . 3 C apitalA ssetReplac em entW ork31

8 . 3. 1 GeneralRequ irem ents32

8 . 3. 1 . 1 D eveloper s hall d iligently perform and c omplete C apital33
A s s etReplac ementW ork when requ ired by the C apitalA s s etReplac ementW ork P lan34
(inc lu d ing the C apital A s s et Replac ement W ork S c hed u le) and u pd ates thereto35
approved by A D O T, orby the H and bac kP lan and u pd ates thereto approved by A D O T,36
inc lu d ing ad ju s tments and c hanges thereto res u lting from Ins pec tions and S pec ialty37
Ins pec tions . D eveloper s hallperform and c omplete any C apitalA s s etReplac ement38
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W orkrequ ired atany earliertime in ord erto c omply withthe s tand ard s triggeringC apital1
A s s etReplac ementW orks etforthin S ec tion M R 40 0 . 6 ofthe Tec hnic alP rovis ions .2

8 . 3. 1 . 2 D eveloper s halld eliver to A D O T a written report of the3
C apitalA s s etReplac ementW ork performed in the immed iately prec ed ing yearas part4
of the A nnu alM aintenanc e S ervic es Reportrequ ired u nd erS ec tion M R 40 0 . 3. 4 of the5
Tec hnic alP rovis ions . The reports halld es c ribe: (a)by loc ation, the Element, as lis ted6
in the C apitalA s s etReplac ementW orkP lan orH and bac kP lan, forwhic h C apitalA s s et7
Replac ementW ork was performed ; (b) the type of C apitalA s s etReplac ementW ork8
performed ; (c )eac h s pec ific item replac ed ; (d )any warranty information as s oc iated with9
any replac ementitem ; (e)the d ates of c ommenc ementand c ompletion of s u c h C apital10
A s s etReplac ementW ork; and (f)s u c h otherinformation as is reas onably requ es ted by11
A D O T.1 2

8 . 3. 2 C apitalA ssetReplac em entW orkP lan13

8 . 3. 2 . 1 A s partof the M aintenanc e M anagementP lan, D eveloper14
s hallprepare and s u bmit, forA D O T’ s review and approvalin its good faith d is c retion, a15
C apitalA s s etReplac ementW ork P lan for allC apitalA s s etReplac ementW ork other16
than thatto be ad d res s ed in the H and bac kP lan.1 7

8 . 3. 2 . 2 A s part of the C apital A s s et Replac ement W ork P lan,1 8
D evelopers hallprepare and s u bmit, forA D O T’ s review and approvalin its good faith19
d is c retion, a res ou rc e and c os tload ed C apitalA s s etReplac ementW ork S c hed u le,2 0
whic h s hallbe prepared in ac c ord anc e with and c ontain the s ame information as21
req u ired u nd er S ec tion GP 11 0 . 0 6. 2 of the Tec hnic alP rovis ions pertaining to the22
P rojec tS c hed u le.23

8 . 3. 2 . 3 D evelopers halles timate the Remaining Us efu lL ife of eac h24
Elementwithin the C apitalA s s etReplac ementW orkP lan bas ed on:25

S u rveillanc e and Ins pec tions req u ired u nd er S ec tion(a)26
D , M aintenanc e Requ irements , ofthe Tec hnic alP rovis ions ;2 7

The applic able s tand ard for triggering C apitalA s s et(b)2 8
Replac ementW orks etforthin S ec tion M R 40 0 . 6 ofthe Tec hnic alP rovis ions ;29

The age ofthe Elements inc e its initialc ons tru c tion or(c )30
its las tC apitalA s s etReplac ementW ork;31

D eveloper’ s analys is of the c ond ition of the Element(d )32
and how the Elementhas performed in s ervic e overtime;33

D eveloper’ s reas onable expec tations res pec ting the(e)34
mannerof u s e, levels and mix of traffic , environmentalc ond itions , and wearand tear;35
and36
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D eveloper’ s reas onable expec tations regard ing fu tu re(f)1
c ond ition and performanc e ofthe Elementgiven the foregoingfac tors .2

8 . 3. 2 . 4 O nc e every two years d u ring the M aintenanc e P eriod , as3
partof the annu alrevis ion to the M aintenanc e M anagementP lan pu rs u antto S ec tion4
8 . 9. 3 and u ntilD eveloper prepares the H and bac k P lan, D eveloper s hallprepare and5
s u bmit, forA D O T’ s review and approvalin its good faith d is c retion, either: (a)a revis ed6
C apitalA s s etReplac ementW ork P lan forthe u pc oming two years , inc lu d ing a revis ed7
C apitalA s s et Replac ementW ork S c hed u le; or (b) the then-exis ting C apitalA s s et8
Replac ementW orkP lan, ac c ompanied by a written s tatementthatD eveloperintend s to9
c ontinu e in effec t the then-exis ting C apitalA s s et Replac ementW ork P lan withou t10
revis ion forthe u pc oming two years (in eitherc as e, referred to as the “u pd ated C apital11
A s s et Replac ement W ork P lan”). D eveloper s hall make revis ions as reas onably12
ind ic ated by experienc e and then-exis ting c ond itions res pec ting the s u bjec tElements ,13
c hanges in tec hnology, c hanges in D eveloper’ s planned means and method s of14
performing C apitalA s s etReplac ementW ork, the applic able d ead line forC apitalA s s et15
Replac ementW orks etforth in S ec tion M R 40 0 . 6 ofthe Tec hnic alP rovis ions , and other16
relevantfac tors .1 7

8 . 3. 2 . 5 If an u pd ate c ontemplates performanc e of C apitalA s s et1 8
Replac ementW orkbefore the nextu pd ate, its hallinc lu d e:19

Elements and loc ations to be replac ed as a partofthe(a)20
planned C apitalA s s etReplac ementW ork;2 1

A c ons tru c tion s c hed u le and c ons tru c tion exec u tion(b)22
plan forthe planned C apitalA s s etReplac ementW ork;23

A c omparis on of the planned timing, s c ope and c os t(c )24
of the C apitalA s s etReplac ementW ork to the timing, s c ope and c os tas s u med in the25
C apitalA s s etReplac ementW orkB reakd own (Exhibit2-4. 5); and26

A s u mmary of the M aintenanc e S ervic es performed(d )2 7
and s ervic e his tory (s u c h as repairs orrefu rbis hmentthathas oc c u rred overthe life of2 8
the Element)foreac hid entified Element.29

8 . 3. 2 . 6 A tthe annu almaintenanc e meetingfollowingA D O T’ s rec eipt30
of the u pd ated C apitalA s s etReplac ementW ork P lan, A D O T and D eveloper s hall31
d is c u s s A D O T’ s c omments , q u es tions , revis ions and c larific ations . W ithin 15 d ays after32
s u c h meeting, D evelopers hallres u bmitthe u pd ated C apitalA s s etReplac ementW ork33
P lan to A D O T. A D O T willeitherapprove ord is approve, in its good faith d is c retion, the34
u pd ated C apital A s s et Replac ement W ork P lan within 15 d ays , with c omments ,35
objec tions , rec ommend ations ord is approvals noted in writing. IfA D O T d is approves the36
u pd ated C apitalA s s etReplac ementW ork P lan, within ten d ays afterrec eiving written37
notic e of c omments , objec tions , rec ommend ations or d is approvals from A D O T,38
D eveloper s halls u bmitto A D O T a revis ed u pd ated C apitalA s s etReplac ementW ork39
P lan rec tifying s u c h matters and , formatters with whic h D eveloperd is agrees , a written40
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notic e s etting forth thos e c omments , objec tions , rec ommend ations and d is approvals1
thatD eveloper d is pu tes , whic h notic e s hallgive d etails of D eveloper’ s grou nd s for2
d is pu te. If D eveloper fails to give s u c h notic e within s u c h time period , its hallbe3
d eemed to have ac c epted the c omments , objec tions and rec ommend ations and the4
u pd ated C apitalA s s etReplac ementW ork P lan s hallthereu pon be d eemed revis ed to5
inc orporate the c omments and rec ommend ations and to rec tify the objec tions or6
d is approvals . A ftertimely d elivery of any d is pu te notic e by D eveloper, D eveloperand7
A D O T willend eavor in good faith to reac h agreementas to the matters lis ted in the8
notic e. Ifno agreementis reac hed as to any s u c hmatterwithin 30 d ays afterD eveloper9
d elivers its notic e, either P arty may refer the D is pu te for res olu tion ac c ord ing to the10
D is pu tes Res olu tion P roc ed u res .1 1

8 . 3. 2 . 7 A llportions ofthe u pd ated C apitalA s s etReplac ementW ork12
P lan thathave been agreed to by the P arties s hallgovern. Untilres olu tion of any13
portion of the u pd ated C apitalA s s etReplac ementW ork P lan thatis in D is pu te, the14
treatment of that portion in the immed iately prec ed ing approved C apital A s s et15
Replac ementW ork P lan s hallremain in effec tand govern, s u bjec tto A D O T’ s rightto16
is s u e a D irec tive L etter.1 7

8 . 4 Traffic M anagem ent1 8

8 . 4. 1 Upd ated Transportation M anagem entP lan19

N otlaterthan 90 d ays before the s tartofany planned C apitalA s s etReplac ement20
W ork, D evelopers hallprepare and s u bmitto A D O T, for A D O T’ s approvalin its good21
faith d is c retion, an u pd ated Trans portation M anagementP lan meeting the requ irements22
of S ec tion 3. 5. 1 . If, however, D eveloperbelieves an u pd ated plan is notnec es s ary to23
perform the planned C apital A s s et Replac ement W ork, then, s u bjec t to A D O T’ s24
approvalin its good faith d is c retion, D evelopermay perform s u c h W ork in ac c ord anc e25
withthe previou s ly approved Trans portation M anagementP lan.26

8 . 4. 2 Traffic C ontrol2 7

8 . 4. 2 . 1 D evelopers hallprepare generic Traffic C ontrolP lans foru s e2 8
d u ring the M aintenanc e P eriod , in ac c ord anc e with the requ irements s et forth in29
S ec tion D R 462 . 3 of the Tec hnic alP rovis ions and the applic able requ irements of the30
Trans portation M anagementP lan. D eveloper s hallprepare generic Traffic C ontrol31
P lans fors hou ld er, mainline s ingle lane, mainline d ou ble lane, mainline fu ll, ramp fu ll,32
c ros s road and frontage road C los u res . P riorto implementing traffic c ontrold u ring the33
M aintenanc e P eriod , D evelopers halls u bmitthe generic Traffic C ontrolP lans to A D O T34
forreview and c omment, and s hallmod ify the s u bmitted generic Traffic C ontrolP lans as35
nec es s ary to res olve A D O T’ s c omments .36

8 . 4. 2 . 2 If no generic Traffic C ontrolP lan is s u itable or s u ffic ientto37
s afely implementa partic u lar C los u re, then D eveloper s hallprepare and s u bmitto38
A D O T an ind ivid u alTraffic C ontrolP lan for s u c h C los u re prior to c ommenc ing the39
C los u re. D evelopers hallprepare the ind ivid u alTraffic C ontrolP lan in ac c ord anc e with40
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the requ irements s etforth in S ec tion D R 462 . 3 of the Tec hnic alP rovis ions and the1
applic able requ irements ofthe Trans portation M anagementP lan. The ind ivid u alTraffic2
C ontrolP lan may be a mod ified generic Traffic C ontrolP lan in ord er to ad d res s the3
partic u larc irc u ms tanc es ofthe C los u re.4

8 . 4. 2 . 3 D evelopers hallimplementthe generic and ind ivid u alTraffic5
c ontrolP lans in c onnec tion with allfu lland partialC los u res d u ring the M aintenanc e6
P eriod , to promote s afe and effic ientoperation ofthe P rojec t.7

8 . 4. 3 Traffic O peration Restric tions8

8 . 4. 3. 1 S ec tion 6. 5. 2 . 1 , c onc erning res ervation of L ane C los u res on9
A D O T’ s H ighway C ond ition Reporting S ys tem , s hallapply d u ring the M aintenanc e1 0
P eriod for planned M aintenanc e S ervic es req u iring L ane C los u res . A c c ord ingly,1 1
A D O T’ s approvalofthe timing ofplanned L ane C los u res pu rs u antto S ec tion 6. 5. 2 . 1 is12
a c ond ition prec ed entto c ommenc ementof the c orres pond ing M aintenanc e S ervic es .13
For u nplanned M aintenanc e S ervic es req u iring L ane C los u res , D eveloper s hallfirs t14
notify A D O T as s etforthin S ec tion M R 40 0 . 2 . 1 0 ofthe Tec hnic alP rovis ions .15

8 . 4. 3. 2 W hen performing M aintenanc e S ervic es , D eveloper s hall16
keep the nu mberofL ane C los u res to a minimu m and s hallkeep eac h L ane C los u re to1 7
the s hortes ttime nec es s ary fors afe and effic ientoperations . The requ irements forand1 8
res tric tions on L ane C los u res are s etforth in S ec tions D R 462 and M R 40 0 . 2 . 1 0 ofthe19
Tec hnic al P rovis ions . If D eveloper violates s u c h requ irements and res tric tions ,2 0
D evelopers hallbe s u bjec tto L iqu id ated D amages in ac c ord anc e with S ec tion 20 . 3 and21
otherremed ies as s etforthin this A greement.2 2

8 . 4. 3. 3 S hou ld Emergenc ies oc c u rd u ring D eveloper’ s performanc e23
of M aintenanc e S ervic es , inc lu d ing vehic le ac c id ents and s tru c tu ralfailu res , D eveloper24
s halltake allac tions nec es s ary to open the road way as s oon as pos s ible and s hall25
repair any d amage to the affec ted Elements . For pu rpos es hereof, “vehic le”has the26
meaning s etforth in A rizona Revis ed S tatu tes S ec tion 2 8 -10 1 , and als o means railroad2 7
train and airc raft.2 8

8 . 4. 3. 4 A D O T has the au thority to d eny a L ane C los u re in the c as e29
ofan Emergenc y, evac u ation, a s pec ialeventorany otherpu blic ac tivities .30

8 . 4. 3. 5 A D O T willhave atalltimes , withou tobligation orliability to31
D eveloper, the right to: (a) is s u e D irec tive L etters to D eveloper regard ing traffic32
managementand c ontrol(with whic h D evelopers hallc omply), ord irec tly as s u me traffic33
managementand c ontrolofthe P rojec td u ringany period thatthe A D O T projec td irec tor34
d etermines s u c h ac tion willbe in the pu blic interes tas a res u ltof an Emergenc y or35
natu rald is as ter; and (b) provid e on the P rojec t, via mes s age s igns or other means36
c ons is tentwith Good Ind u s try P rac tic e, travelerand d riverinformation, and otherpu blic37
information (e. g. , A mberalerts ).38

8 . 5 L ead M aintenanc e Firm Q u alific ations39
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Eac h L ead M aintenanc e Firm (if any) s hall have the expertis e, q u alific ations ,1
experienc e, c ompetenc e, s kills and know-how to perform the M aintenanc e S ervic es and2
related obligations ofD eveloperin ac c ord anc e withthis A greement.3

8 . 6 C oord ination ofM aintenanc e with O therP arties4

8 . 6. 1 D eveloper rec ognizes and ac knowled ges that A D O T will c ontrol5
operations of the traffic s ignals , ITS and emergenc y res pons e for the P rojec tu pon6
S u bs tantialC ompletion.7

8 . 6. 2 D eveloperis res pons ible forc oord inating its M aintenanc e S ervic es on8
or for the P rojec twith A D O T’ s operation of the P rojec t. D eveloper and A D O T will9
c ooperate and c oord inate regard ing theirres pec tive res pons ibilities in ord erto minimize10
d is ru ptions oftraffic on the P rojec tand ens u re thats u c h res pons ibilities are c arried ou t11
in ac c ord anc e with then-c u rrent maintenanc e s tand ard s and then-c u rrent traffic12
managements tand ard s , prac tic es and proc ed u res .13

8 . 6. 3 N o interferenc e with ord is ru ption of traffic bec au s e of ac tivities on, or14
the managementorc ond ition of, any portion of the P rojec tthatis notinc lu d ed in the15
M aintenanc e S ervic es L imits , and no failu re by A D O T to meetA D O T’ s s tand ard s ,16
prac tic es and proc ed u res , s hall entitle D eveloper to any C laim , S u pplemental1 7
A greementorrelief from d ed u c tions to any M onthly D is bu rs ementof the M aintenanc e1 8
P ric e; provid ed , however, thatif D eveloper is prevented from implementing a L ane19
C los u re to perform M aintenanc e S ervic es thatwas previou s ly approved by A D O T d u e2 0
s olely to A D O T’ s traffic managementac tivities on any portion of the P rojec tthatis not21
inc lu d ed in the M aintenanc e S ervic es L imits , the applic able c u re period forany res u lting22
N onc omplianc e Events hallbe extend ed ifs u c h N onc omplianc e Eventis notreas onably23
c apable of being c u red within the applic able c u re period . The extens ion s hallbe fora24
reas onable period oftime u nd erthe c irc u ms tanc es , taking into ac c ou ntthe s c ope ofthe25
efforts nec es s ary to c u re, the effec t of A D O T’ s traffic management ac tivities on26
D eveloper’ s ability to c u re, availability of temporary remed ialmeas u res , and need for2 7
rapid ac tion d u e to impac tofthe N onc omplianc e Eventon s afety ortraffic movement.2 8

8 . 7 D eveloperInspec tion, Testing and Reporting29

8 . 7 . 1 D eveloper s hallc arry ou tIns pec tions and S pec ialty Ins pec tions in30
ac c ord anc e with S ec tion M R 40 0 . 3. 2 of the Tec hnic alP rovis ions , and the P rojec t31
M anagement P lan. D eveloper s hallu s e the res u lts of Ins pec tions and S pec ialty32
Ins pec tions to d evelop and u pd ate its s c hed u le forM aintenanc e S ervic es in a manner33
thatminimizes the effec tofM aintenanc e S ervic es on members ofthe pu blic , to id entify34
and reportN onc omplianc e Events and N onc omplianc e C harges , and to d etermine35
RemainingUs efu lL ives as and when requ ired by S ec tion D ofthe Tec hnic alP rovis ions .36
D evelopers halld eliverto A D O T notles s than s even d ays ’ priornotic e ofany Ins pec tion37
or S pec ialty Ins pec tion exc eptIns pec tions s etforth in S ec tion M R 40 0 . 3. 2 A of the38
Tec hnic alP rovis ions . A D O T may attend and obs erve any Ins pec tion or S pec ialty39
Ins pec tion.40
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8 . 7 . 2 D eveloper s hall s u bmit all reports relating to the M aintenanc e1
S ervic es , inc lu d ing the monthly and annu alM aintenanc e S ervic es reports , in the form ,2
withthe c ontentand within the time requ ired u nd erthe C ontrac tD oc u ments .3

8 . 8 Rou tine M aintenanc e A c tivities4

The M aintenanc e M anagement P lan s hallinc lu d e D eveloper’ s plan for performing5
Rou tine M aintenanc e throu ghou tthe M aintenanc e P eriod , inc lu d ing of allthe as s ets6
s hown in TP A ttac hment 50 0 -1 of the Tec hnic al P rovis ions . The M aintenanc e7
M anagement P lan s hallinc lu d e the timing, freq u enc ies , s c ope and natu re of the8
Rou tine M aintenanc e ac tivities to meetthe P erformanc e Requ irements .9

8 . 9 M aintenanc e M anagem entP lan1 0

8 . 9. 1 D eveloper s halls u bmit to A D O T for review and c omment a d raft11
M aintenanc e M anagementP lan, inc lu d ing alls u pplementary and c omponentplans ,1 2
attac hments and append ic es thereto, d es c ribed in S ec tion M R 40 0 . 2 . 1 ofthe Tec hnic al13
P rovis ions , notles s than 90 d ays priorto the d ate s etforth in the P rojec tS c hed u le for14
S u bs tantialC ompletion. A D O T willreview and provid e c omments to D eveloperwithin15
30 d ays afterrec eivingthe d raftM aintenanc e M anagementP lan.16

8 . 9. 2 N otlaterthan 40 d ays afterA D O T’ s rec eiptof the d raftM aintenanc e1 7
M anagementP lan, D eveloperand A D O T willmu tu ally s c hed u le a meeting to ad d res s1 8
c omments . D eveloper s hallres olve allc omments to the s atis fac tion of A D O T and19
s u bmitthe finalM aintenanc e M anagementP lan for A D O T’ s approvalin its good faith20
d is c retion notles s than 30 d ays priorto the d ate s etforth in the P rojec tS c hed u le for21
S u bs tantialC ompletion. A D O T’ s approvalof the finalM aintenanc e M anagementP lan22
s hall be one of the M aintenanc e S ervic es C ond itions P rec ed ent, as s et forth in23
S ec tion 6. 6. 3.24

8 . 9. 3 D eveloper s halls u bmit revis ions to the M aintenanc e M anagement25
P lan, as req u ired and notles s than annu ally, priorto the annu alM aintenanc e S ervic es26
meetingas d es c ribed in S ec tion M R 40 0 . 3. 4C ofthe Tec hnic alP rovis ions .2 7

8 . 10 S afety C om plianc e; Em ergenc y RepairW ork2 8

8 . 10 . 1 S afety C om plianc e29

8 . 10 . 1 . 1 A D O T is entitled from time to time to is s u e S afety30
C omplianc e O rd ers to D eveloperwith res pec tto the P rojec tto c orrec ta s pec ific s afety31
c ond ition or ris k involving the P rojec tthatA D O T has reas onably d etermined exis ts32
throu ghinves tigation oranalys is .33

8 . 10 . 1 . 2 A D O T willu s e good faith efforts to inform D eveloperatthe34
earlies tprac tic able time ofany c irc u ms tanc e orinformation relatingto the P rojec tthatin35
A D O T’ s reas onable ju d gmentis likely to res u ltin a S afety C omplianc e O rd er. Exc eptin36
the c as e of Emergenc y, A D O T willc ons u ltwith D eveloper prior to is s u ing a S afety37
C omplianc e O rd erc onc erning the ris kto pu blic orworkers afety, alternative c omplianc e38
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meas u res , c os timpac ts , and the availability of D eveloperres ou rc es to fu nd the S afety1
C omplianc e work.2

8 . 10 . 1 . 3 S u bjec t to c ond u c ting s u c h prior c ons u ltation (u nles s3
exc u s ed in the c as e of Emergenc y), A D O T may is s u e S afety C omplianc e O rd ers to4
D eveloperatany time from and afterthe Effec tive D ate.5

8 . 10 . 1 . 4 D eveloper s hallimplementeac h S afety C omplianc e O rd er6
as exped itiou s ly as reas onably pos s ible following its is s u anc e. D eveloper s hall7
d iligently pros ec u te the work nec es s ary to ac hieve s u c h S afety C omplianc e u ntil8
c ompletion. In no events hallD eveloper be entitled to c laim thatany Forc e M ajeu re9
Eventrelieves D eveloper from c omplianc e with any S afety C omplianc e O rd er exc ept10
where D eveloper’ s c omplianc e with s u c h S afety C omplianc e O rd eris d elayed d u e to an11
ongoing Forc e M ajeu re Event and only s o long as s u c h Forc e M ajeu re Event is12
c ontinu ing.13

8 . 10 . 1 . 5 Is s u anc e by A D O T of a S afety C omplianc e O rd er s hallbe14
d eemed either a D is c riminatory M aintenanc e C hange or a N on-D is c riminatory15
M aintenanc e C hange, as applic able, and D eveloper s hall be entitled to the16
c orres pond ing ad d itional c ompens ation or C ompletion D ead line ad ju s tment in1 7
ac c ord anc e with the terms of A rtic le 14; provid ed , however, that for any S afety1 8
C omplianc e O rd erthatis c au s ed by oraris es ou tofany ac toromis s ion ofa D eveloper-19
Related Entity, inc lu d ing N onc onforming W ork, N onc omplianc e Events and D eveloper20
D efau lts , s u c h S afety C omplianc e O rd er s hallbe c ompleted by D eveloper atits s ole21
c os tand D evelopers hallnotbe entitled to any ad d itionalc ompens ation orC ompletion22
D ead line ad ju s tment.23

8 . 10 . 2 Em ergenc y RepairW ork24

8 . 10 . 2 . 1 From and afterthe S u bs tantialC ompletion D ate, D eveloper25
s hallbe res pons ible forproc u ringand overs eeingtemporary and permanentrepairwork26
forthe P rojec tin res pons e to an Emergenc y. D evelopers halls olic itc ompetitive bid s for2 7
s u c h work if FH W A or FEM A regu lations , polic ies or proc ed u res req u ire c ompetitive2 8
bid d ing in ord erto obtain reimbu rs ementforeligible c os ts . A D O T willprovid e overs ight29
relating to s u c h Emergenc y-related repair work in ac c ord anc e with the C ontrac t30
D oc u ments .31

8 . 10 . 2 . 2 D evelopers hallens u re thats u c h repairworkis performed in32
ac c ord anc e with the C ontrac tD oc u ments and S tate and fed eralL aw applic able to s u c h33
Emergenc y-related repair work, inc lu d ing the requ irements of the FH W A Emergenc y34
Relief M anu al as mos t rec ently pu blis hed by the FH W A35
(http: //www. fhwa. d ot. gov/reports /erm/). Fu rther, D eveloper s hallmaintain es timates ,36
c os trec ord s and s u pporting d oc u mentation in ac c ord anc e with s u c h L aws , and in a37
form and c ontentto enable A D O T to s eekreimbu rs ementforeligible c os ts from FH W A38
orFEM A , ifapplic able.39

8 . 11 H and bac kRequ irem ents40
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8 . 11 . 1 C ond ition atEnd ofM aintenanc e P eriod1

D eveloper s halld iligently perform and c omplete allC apitalA s s etReplac ement2
W orkand otherM aintenanc e S ervic es nec es s ary to d eliverthe P rojec tto A D O T atthe3
end of the M aintenanc e P eriod in a c ond ition that c omplies with the H and bac k4
Requ irements . D evelopers hallperform alls u c h W orkatno c harge to A D O T in ad d ition5
to the M aintenanc e P ric e.6

8 . 11 . 2 S u rveillanc e and Inspec tions7

The P arties s hallc ond u c tS u rveillanc e and Ins pec tions ofthe P rojec tatthe times8
and ac c ord ing to the terms and proc ed u res s pec ified in S ec tions M R 40 0 . 3 of the9
Tec hnic alP rovis ions , forthe pu rpos es of:1 0

D etermining and verifying the c ond ition of allElements , and(a)11
d etermining Remaining Us efu lL ives ofallElements s etforth in Table 50 1-1 atS ec tion12
M R 50 1 . 3. 1 ofthe Tec hnic alP rovis ions ;13

A d ju s ting, to the extent nec es s ary bas ed on Ins pec tion,(b)14
S pec ialis tIns pec tion and analys is , ElementRemaining Us efu lL ives , es timated c os ts of15
C apitalA s s etReplac ementW orkand timingofC apitalA s s etReplac ementW ork;16

D etermining the C apitalA s s etReplac ementW ork nec es s ary to(c )1 7
be performed and c ompleted prior to the end of the Term to s atis fy the H and bac k1 8
Req u irements ;19

Revis ing and u pd ating the C apitalA s s etReplac ementW ork(d )20
S c hed u le to inc orporate s u c had ju s tments ; and21

Verifying thats u c h C apitalA s s etReplac ementW ork and other(e)22
M aintenanc e S ervic es have been properly performed and c ompleted in ac c ord anc e with23
the H and bac kRequ irements .24

8 . 11 . 3 H and bac kP lan25

8 . 11 . 3. 1 D evelopers hallprepare a H and bac k P lan thatc ontains the26
method ologies and ac tivities to be u nd ertaken or employed to meetthe H and bac k2 7
Req u irements atthe end of the M aintenanc e P eriod . D evelopers halls u bmitthe final2 8
H and bac k P lan to A D O T forreview and approvalnotlaterthan 60 months before the29
end ofthe M aintenanc e P eriod and afterthe P arties rec eive the Remaining Us efu lL ife30
Reportd es c ribed in S ec tion 8 . 1 1 . 5. The H and bac k P lan mu s tmeetthe requ irements31
s etforth in S ec tion M R 50 1 . 2 . 1 of the Tec hnic alP rovis ions and s hallbe s u bjec tto32
A D O T approvalin its good faithd is c retion.33

8 . 11 . 3. 2 O n orabou teac h annivers ary ofthe is s u anc e ofthe original34
H and bac k P lan and after is s u anc e of the u pd ated Remaining Us efu lL ife Report,35
D evelopers hallprepare and s u bmit, forA D O T’ s review and approvalin its good faith36
d is c retion, either: (a)a revis ed H and bac k P lan or(b)the then-exis ting H and bac k P lan,37
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ac c ompanied by a written s tatementthatD eveloper intend s to c ontinu e in effec tthe1
then-exis ting H and bac k P lan withou trevis ion forthe u pc oming year. D evelopers hall2
make revis ions as reas onably ind ic ated by the then A D O T-approved u pd ate to the3
Remaining Us efu lL ife Report. The provis ions of S ec tions 8 . 3. 2 . 5, 8 . 3. 2 . 6 and 8 . 3. 2 . 74
s hallapply, mutatis mutandi, to the u pd ates ofthe H and bac kP lan.5

8 . 11 . 4 In-L ieu Fees6

8 . 11 . 4. 1 S ec tion M R 50 1 . 3. 2 of the Tec hnic alP rovis ions s ets forth7
s pec ific c ategories of the P rojec tthatare eligible forD eveloperto pay an in-lieu fee to8
A D O T as an exc eption to the obligation to u nd ertake C apitalA s s etReplac ementW ork9
nec es s ary to d eliverthe c ategory with the requ ired Remaining Us efu lL ife atthe end of10
the M aintenanc e P eriod . For eac h exc epted c ategory, A D O T will es timate the11
Remaining Us efu lL ife expec ted to exis tatthe end of the M aintenanc e P eriod , after12
taking into c ons id eration the Remaining Us efu lL ife Reportand any other fac ts and13
information A D O T d eems relevant. If D eveloperc hoos es to pay an in-lieu fee forany14
exc epted c ategories , A D O T will reas s es s the Remaining Us efu l L ife for thes e15
c ategories annu ally forthe remainingM aintenanc e P eriod aftertakinginto c ons id eration16
the lates tu pd ate to the Remaining Us efu lL ife Reportand any otherc hanges in fac ts1 7
and information A D O T d eems relevant.1 8

8 . 11 . 4. 2 W ithin 30 d ays afterA D O T es timates the Remaining Us efu l19
L ife atthe end ofthe M aintenanc e P eriod foreac h exc epted c ategory, D evelopers hall20
d eliverto A D O T written notic e ind ic ating interes t, ifany, in paying in-lieu fees . If A D O T21
d oes notrec eive s u c h written notic e of interes twithin s u c h 30 -d ay period , then its hall22
be c onc lu s ively pres u med that D eveloper has elec ted not to pay in-lieu fees . If23
D eveloper d elivers s u c h written notic e of interes t within s u c h time period , then24
D evelopers hallinc lu d e in the notic e a preliminary analys is ofthe amou ntofin-lieu fees ,25
by exc epted c ategory id entified in the notic e. For eac h s u c h exc epted c ategory, the26
analys is s hall:2 7

S tate the requ ired RemainingUs efu lL ife atthe end of(a)2 8
the M aintenanc e P eriod as s etforth in Table 50 1-1 atS ec tion M R 50 1 . 3. 1 of the29
Tec hnic alP rovis ions (fac tor“A ”);30

S tate A D O T’ s es timate of whatthe ac tu alRemaining(b)31
Us efu l L ife will be at the end of the M aintenanc e P eriod abs ent C apital A s s et32
Replac ementW ork(fac tor“B ”);33

S et forth a d etailed es timate of the total pric e,(c )34
inc lu d ing hard and s oftc os ts , thata qu alified c ontrac torwou ld c harge A D O T to perform35
C apitalA s s etReplac ementW orkatthe end ofthe Remaining Us efu lL ife as es timated36
by A D O T in ord erto bring the exc epted c ategory into the c ond ition thatitwillhave a37
new u s efu l life eq u al to the requ ired Remaining Us efu l L ife at the end of the38
M aintenanc e P eriod as s etforth in Table 50 1-1 atS ec tion M R 50 1 . 3. 1 ofthe Tec hnic al39
P rovis ions (“es timated totalpric e”); and40
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S etforth D eveloper’ s c alc u lation of the in-lieu fee,(d )1
whic hs hallequ al:2

� � � � � � � � � 	� � � � � 	� � � � � 	 × [(� − � )/� ].

8 . 11 . 4. 3 S u c h analys is s hall be s u bjec t to A D O T’ s review and3
approvalin its good faith d is c retion. A D O T may c ond u c tits own analys is to verify4
D eveloper’ s analys is . A s nec es s ary, the P arties s hallmeetand c onferto d is c u s s the5
analys is and rec onc ile any d ifferenc es . A tthe c onc lu s ion ofs u c h proc es s , A D O T s hall6
promptly is s u e its d etermination ofthe in-lieu fee foreac h exc epted c ategory inc lu d ed in7
D eveloper’ s notic e ofinteres t.8

8 . 11 . 4. 4 D eveloper s hallexerc is e its option to pay an in-lieu fee, in9
the amou ntd etermined by A D O T, by d elivering to A D O T, notlaterthan 30 d ays after10
A D O T d elivers to D eveloper A D O T’ s d etermination of the in-lieu fees , written notic e11
u nc ond itionally ac c epting the in-lieu fee amou ntd etermined by A D O T and elec ting to12
pay s u c h in-lieu fee. D evelopermay exerc is e its option as to any one ormore of the13
exc epted c ategories thatwere inc lu d ed in D eveloper’ s notic e ofinteres t. IfA D O T d oes14
notrec eive s u c h written notic e within s u c h 30 -d ay period , then its hallbe c onc lu s ively15
pres u med thatD eveloperhas elec ted notto pay in-lieu fees .16

8 . 11 . 4. 5 The provis ions of this S ec tion s hallapply if the amou ntof1 7
A nnu alC apitalA s s etReplac ementW orkP ayments thatwillbe owingto D eveloperafter1 8
s u c h elec tion is les s than 110 % of the amou ntof in-lieu fees as d etermined by A D O T19
for the exc epted c ategories for whic h D eveloper gives written notic e exerc is ing its20
option.2 1

Ifthis S ec tion applies , then D evelopers halld eliverto(a)22
A D O T, c onc u rrently with s u c h written notic e, one of the following, as s elec ted by23
D eveloper:24

(i) P ayment, in good fu nd s , of in-lieu fees in an25
amou nt that res u lts in s u c h A nnu al C apital A s s et Replac ement W ork P ayments26
eq u aling the remaining balanc e ofin-lieu fees plu s 1 0 % ofthe totalin-lieu fees ; (e. g. , if2 7
no s u c h A nnu alC apitalA s s etReplac ementW orkP ayments are owing, then D eveloper2 8
s hallpay 110 % ofthe totalin-lieu fees ); or29

(ii) A n u nc ond itional s tand by letter of c red it, in30
form ac c eptable to A D O T, in the s ame amou ntas d es c ribed in c lau s e (a)(i)above. The31
letterofc red its hallprovid e an expiry d ate no earlierthan 60 d ays before the end ofthe32
Term . The letterofc red its hallbe is s u ed by a bankorfinanc ialins titu tion ac c eptable to33
A D O T and withan offic e in P hoenix thatwillac c eptpres entation ofthe letterofc red itfor34
d raw. A D O T s hallhave the rightto d raw on the letter of c red itfor the pu rpos e of35
c ollec ting u npaid in-lieu fees ifforany reas on D eveloperd oes notpay the in-lieu fees in36
fu llon orbefore 90 d ays before the end ofthe Term .37
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If this S ec tion applies and D eveloper fails to d eliver(b)1
s u c h fu nd s or letter of c red itc onc u rrently with s u c h written notic e, then D eveloper’ s2
attemptto exerc is e its option to pay in-lieu fees s hallbe ineffec tive and its hallbe3
c onc lu s ively pres u med thatD eveloperhas elec ted notto pay in-lieu fees .4

8 . 11 . 4. 6 For eac h exc epted c ategory for whic h D eveloper has5
exerc is ed its option to pay an in-lieu fee, A D O T willannu ally c ond u c tS u rveillanc e and ,6
atA D O T’ s elec tion, ins pec tions to u pd ate the c ond ition ofthe exc epted c ategory and re-7
analyze the es timated Remaining Us efu l L ife that will exis t at the end of the8
M aintenanc e P eriod . A D O T als o may re-analyze c ons tru c tion c os ts and other c os t9
c omponents of the es timated totalpric e. A D O T willad ju s tthe in-lieu fees annu ally as10
nec es s ary to take into ac c ou ntany c hange in the es timated Remaining Us efu lL ife at11
the end ofthe M aintenanc e P eriod and any c hange in the es timated totalpric e. A D O T12
willd eliver written notic e to D eveloper of eac h s u c h ad ju s tmentpromptly after itis13
d etermined . N otlaterthan s ix months before the end ofthe M aintenanc e P eriod , A D O T14
s hallc onc lu d e its finalu pd ate and notify D eveloperofthe final, ad ju s ted in-lieu fees .15

8 . 11 . 4. 7 A ny D is pu te regard ing any s u c h ad ju s tments s hall be16
res olved ac c ord ing to the D is pu te Res olu tion P roc ed u res ; provid ed , however, thatu ntil1 7
the D is pu te is res olved A D O T’ s d etermination s hall c ontrol. A ny portion of the1 8
ad ju s tment d etermined to be refu nd able to D eveloper pu rs u ant to the D is pu te19
Res olu tion P roc ed u res willbe paid within 20 d ays following res olu tion of the D is pu te,2 0
togetherwithinteres tthereon in ac c ord anc e withthis A greement.2 1

8 . 11 . 4. 8 A llthe in-lieu fees s hallbe d u e and payable in fu llnotlater22
than 90 d ays before the end of the Term . P riorthereto, A D O T s hallhave the rightto23
d ed u c t in-lieu fees owing to A D O T from payments owing to D eveloper, as more24
partic u larly s etforth in S ec tion 13. 6. 6. IfD eveloperhas paid in-lieu fees ord elivered a25
letterofc red itto A D O T pu rs u antto S ec tion 8 . 1 1 . 4. 5 and any ad ju s tmentorc u mu lative26
ad ju s tments u nd erS ec tion 8 . 1 1 . 4. 6 res u ltin an inc reas e in the in-lieu fees ofmore than2 7
1 0 % , then D evelopers hall, within 30 d ays afterrec eiving A D O T’ s written notic e ofs u c h2 8
ad ju s tment, make u p the s hortfallby paying the ad d itionalin-lieu fee orinc reas ing the29
letterof c red itamou nt. Ifthe amou ntofthe in-lieu fees as finally d etermined res u lts in30
an exc es s paymentby D eveloperpu rs u antto S ec tion 8 . 1 1 . 4. 5(a)(i), then A D O T s hall31
refu nd the exc es s payment to D eveloper, withou t interes t, with the final M onthly32
D is bu rs ement.33

8 . 11 . 5 Rem aining Usefu lL ife Report34

8 . 11 . 5. 1 A D O T and D eveloper s hall jointly retain one or more35
P rofes s ionalEngineers to d etermine Remaining Us efu lL ife and prepare a Remaining36
Us efu lL ife Report. Eac h P arty s halls u bmitto the other a lis tof fou r P rofes s ional37
Engineers for eac h engineering s pec ialty. N o P arty s halllis t anyone who is an38
employee of s u c h P arty or of an A ffiliate, or was s u c h an employee, within the prior39
three years . If the two lis ts fora s pec ialty c ontain any names thatare the s ame, the40
P arties s halls elec tfrom among s u c h P rofes s ionalEngineers . If the two lis ts for a41
s pec ialty have no names in c ommon, then eac h P arty s halls elec tone name from the42
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otherP arty’ s lis t. The P arties s hallthen flipa c oin to d etermine whic h ofthe two names1
s hallbe s elec ted as the P rofes s ionalEngineerfors u c h s pec ialty.2

8 . 11 . 5. 2 The P arties s hallretain eac h P rofes s ionalEngineerin time3
to enable eac h P rofes s ionalEngineer to d eliver the Remaining Us efu lL ife Reportto4
A D O T and D eveloperatleas t60 d ays before the d ead line forD eveloperto s u bmitthe5
finalH and bac kP lan to A D O T.6

8 . 11 . 5. 3 D eveloper, in c ons u ltation with A D O T, s hallnegotiate the7
c ontrac twith eac h P rofes s ionalEngineers elec ted to d etermine Remaining Us efu lL ife.8
The terms of s u c h c ontrac ts hallbe s u bjec tto eac h P arty’ s approval. A D O T and9
D evelopers halleac h be a party to the c ontrac tand eac h s hallpay half the fees and1 0
c os ts ofeac hs elec ted P rofes s ionalEngineer.1 1

8 . 11 . 5. 4 The d u ty ofeac h s elec ted P rofes s ionalEngineers hallbe to12
ind epend ently evalu ate the Elements lis ted in Table 50 1 . 1 atS ec tion M R 50 1 . 3. 1 ofthe13
Tec hnic alP rovis ions as s igned to the P rofes s ionalEngineer and make ind epend ent14
rec ommend ations of their Remaining Us efu l L ives . Eac h s elec ted P rofes s ional15
Engineers halls etforth the evalu ation, find ings and rec ommend ations ofthe Remaining16
Us efu lL ives in an engineering reportd u ly s tamped and s ealed by s u c h P rofes s ional1 7
Engineer. S u c h engineering reports taken togethers hallbe the Remaining Us efu lL ife1 8
Report.19

8 . 11 . 5. 5 The P arties s hallu s e eac hs elec ted P rofes s ionalEngineerto20
prepare and d eliver annu alu pd ates of the Remaining Us efu lL ife Reportor or abou t21
eac hannivers ary ofthe is s u anc e ofthe originalRemainingUs efu lL ife Report.2 2

8 . 11 . 5. 6 Eac hreportand u pd ate mu s tad d res s :23

C overs heet;(a)24

Table ofc ontents ;(b)25

S c ope;(c )26

M ethod s ofmeas u rements , tes ts , and Ins pec tions ;(d )2 7

The Remaining Us efu l L ife requ irements in Table(e)2 8
50 1-1 atS ec tion M R 50 1 . 3. 1 ofthe Tec hnic alP rovis ions ;29

Res u lts ofmeas u rements , tes ts and Ins pec tions ;(f)30

C alc u lations of Remaining Us efu lL ife for Elements(g)31
within eac hreportingc ategory;32

Res u lts s howing the Remaining Us efu lL ife for eac h(h)33
Element; and34
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N oted d efic ienc ies and areas where fu tu re(i)1
Ins pec tions orinves tigations may be warranted .2

8 . 11 . 5. 7 The Remaining Us efu lL ife Reportand u pd ates are s u bjec t3
to A D O T approvalin A D O T’ s good faithd is c retion.4

8 . 11 . 5. 8 A ny D is pu te regard ing Remaining Us efu lL ife, or the W ork5
nec es s ary to d eliverthe Elements atthe end of the Term with the requ ired Remaining6
Us efu lL ife, s hallbe res olved ac c ord ing to the D is pu te Res olu tion P roc ed u res . The7
Remaining Us efu lL ife Reportand u pd ates s hallbe ad mis s ible in evid enc e in s u c h8
D is pu te Res olu tion P roc ed u res . P end ing s u c h res olu tion, A D O T willhave the rightto9
is s u e D irec tive L etters regard ings u c hW ork.1 0

8 . 12 Requ irem ents A pplic able to D esign and C onstru c tion W ork11

To the extentthatD eveloperperforms any d es ign orc ons tru c tion work as partof the12
M aintenanc e S ervic es , D evelopers hallc omply with the requ irements and s pec ific ations13
ford es ign and c ons tru c tion s etforth in the Tec hnic alP rovis ions and in the applic able14
s ec tions ofthis A greement, exc eptas otherwis e s etforth herein orapproved in ad vanc e15
by A D O T.16

8 . 13 Fu tu re Im provem ents1 7

The s c ope of this A greementis limited to the performanc e of the W ork s etou tin the1 8
C ontrac tD oc u ments and d oes notpertain to the d evelopment, d es ign, c ons tru c tion,19
financ ing, operation or maintenanc e of any P rojec t rec onfigu ration, expans ion or20
extens ion. D eveloper ac knowled ges thatany P rojec trec onfigu ration, expans ion or21
extens ion s hallbe u nd ertaken by A D O T in its s ole d is c retion and thatc ontrac ts forthe22
d es ign, c ons tru c tion, financ ing, operation, maintenanc e or rehabilitation of any s u c h23
P rojec trec onfigu ration, expans ion orextens ion may be award ed to P ers ons otherthan24
D eveloper pu rs u antto s u c h proc es s as A D O T may d etermine. N otwiths tand ing the25
foregoing, D eveloper s hallperform its obligations u nd er this A greement and work26
c ooperatively with A D O T with a view to minimizing the c os tto A D O T ofintegrating and2 7
c oord inatings u c hworkwiththe W ork.2 8

8 . 14 M aintenanc e and Rehabilitation ofFu tu re Im provem ents29

N otwiths tand ing S ec tion 8 . 13, A D O T may is s u e a S u pplemental A greement to30
D eveloperrequ iring D eveloperto take overthe maintenanc e and rehabilitation of any31
P rojec trec onfigu ration, expans ion orextens ion and u pon the is s u anc e thereofalls u c h32
work s hallbe M aintenanc e S ervic es for allpu rpos es of this A greementand s hallbe33
performed by D eveloper in ac c ord anc e with the terms and c ond itions of the C ontrac t34
D oc u ments and S u pplementalA greement, whic h s hallprovid e forany nec es s ary and35
appropriate negotiated c hange to the M aintenanc e P ric e.36

37
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A RTIC L E 9.1
S UB C O NTRA C TING A ND L A B O R P RA C TIC ES2

9. 1 Non-D isc rim ination; Equ alEm ploym entO pportu nity3

9. 1 . 1 D eveloper s hall not, and s hall c au s e the S u bc ontrac tors to not,4
d is c riminate on the bas is ofrac e, c olor, nationalorigin ors ex in the performanc e ofthe5
W orku nd erthe C ontrac tD oc u ments .6

9. 1 . 2 D eveloper s hallinc lu d e S ec tion 9. 1 . 1 in every S u bc ontrac twith a7
S u bc ontrac tor thatmay fu rther s u bc ontrac tany portion of its W ork (with appropriate8
c hanges in the names ofthe parties ), s o thats u c h provis ions willbe bind ing u pon eac h9
S u bc ontrac tor.1 0

9. 2 D B E Requ irem ents and S m allB u siness O pportu nity11

9. 2 . 1 A D O T has es tablis hed goals for D B E u tilization (“D B E Goals ”) for12
d ifferentparts ofthe W orkon the P rojec t. D B E Goals forthe P rojec t, whic h D eveloper13
c ommits to ac hieve oru s e Good Faith Efforts to ac hieve, are c alc u lated and s hallbe14
c red ited in relation to the portion of the totalD & C P ric e or pric e of the C apital15
Replac ementW ork, as applic able, alloc ated to the c omponents of the W ork as lis ted16
below, in this S ec tion 9. 2 . 1 .1 7

9. 2 . 1 . 1 P rofes s ional S ervic es D B E Goal – 16. 45% of the total1 8
D & C P ric e alloc ated to P rofes s ionalS ervic es19

9. 2 . 1 . 2 C ons tru c tion D B E Goal– 10 . 93% of the totalD & C P ric e2 0
alloc ated to C ons tru c tion W ork.2 1

9. 2 . 1 . 3 C apitalA s s etReplac ementW ork D B E Goal– 6. 0 8 % of the22
totalpric e foreac h C apitalA s s etReplac ementW orkinterval.23

9. 2 . 2 Forpu rpos es of S ec tions 9. 2 . 1 . 1 and 9. 2 . 1 . 2 , the D & C P ric e s hallbe24
alloc ated between P rofes s ional S ervic es and C ons tru c tion W ork ac c ord ing to the25
alloc ations in the A D O T-approved P rojec tB as eline S c hed u le; and the s u m of s u c h26
alloc ations s hallequ althe totalD & C P ric e.2 7

9. 2 . 3 A D O T s trongly enc ou rages D eveloper to u s e ad d itionalD B Es above2 8
the D B E Goals in an effortto help A D O T meetits overallD B E goals and help A D O T29
meetthe maximu m feas ible portion of its D B E goals throu gh rac e neu tralmeans as30
ou tlined in 49 C FR P art26.31

9. 2 . 4 A D O T’ s D B E S pec ialP rovis ions , applic able to the P rojec t, are s etforth32
in Exhibit7 . The pu rpos e of A D O T’ s D B E S pec ialP rovis ions is to ens u re thatD B Es33
s hallhave an equ alopportu nity to partic ipate in the performanc e of c ontrac ts financ ed34
in whole or in partwith fed eralfu nd s . D eveloper s hallc omply with allapplic able35
requ irements s et forth in A D O T’ s D B E S pec ial P rovis ions and the provis ions in36
D eveloper’ s approved D B E Utilization P lan.37
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9. 2 . 5 W ithin 30 d ays afteris s u anc e ofN TP 1 , D evelopers hall(a)revis e and1
c onvertits P reliminary D B E Utilization P lan, inc lu d ed in D eveloper’ s P ropos al, into a2
more d etailed , finalD B E Utilization P lan and (b) s u bmititto A D O T for approvalin3
A D O T’ s good faithd is c retion.4

9. 2 . 5. 1 The finalD B E Utilization P lan s hallaffirmatively res pond to5
A D O T’ s c omments on and revis ions to the d raftfinalD B E Utilization P lan.6

9. 2 . 5. 2 The finalD B E Utilization P lan s hallinc lu d e the following7
c omponents :8

Upd ated P ropos al Forms H -3 and H -4 lis ting(a)9
ad d itionalD B Es s ec u red to work on the P rojec t, inc lu d ing a c omplete lis tof allD B E10
P rofes s ionalS ervic es firms id entified to meetthe P rofes s ionalS ervic es D B E Goal;1 1

P rofes s ional S ervic es D B E Intend ed P artic ipation(b)12
A ffid avits , in the form attac hed to the D B E S pec ialP rovis ions (Exhibit7 ), from eac h13
D B E id entified to workon the P rojec t’ s D es ign W ork;14

D B E S u bc ontrac tor Intend ed P artic ipation A ffid avits ,(c )15
in the form attac hed to the D B E S pec ialP rovis ions (Exhibit7 ), foreac h D B E id entified16
to workon the P rojec t’ s C ons tru c tion W ork;1 7

Upd ated P ropos al Forms H -6 and H -7 id entifying(d )1 8
ad d itionals c opes ofW orkforfu tu re D B E partic ipation, withmore d etailed information;19

Expand ed d es c ription of types of proac tive D B E and(e)20
s mall bu s ines s bid -s pec ific marketing, rec ru itment, ou treac h and c ommu nity21
engagementefforts thatwillbe implemented d u ringthe P rojec td es ign, c ons tru c tion and22
C apitalA s s etReplac ementW orkin ord erto inc lu d e D B Es and s mallbu s ines s es on the23
P rojec t. Inc lu d e proc es s for timely c ommu nic ations , ou treac h method s thatwillbe24
u s ed , and a proc es s forkeeping trac k of potentialD B Es , s mallbu s ines s es and other25
S u bc ontrac tors on the P rojec t. Inc lu d e propos ed innovative method s for (i) involving26
new and emerging D B Es , and (ii)id entifying firms thatmightpotentially be c ertified as2 7
D B Es and as s is ting them to bec ome D B E-c ertified and be involved in the P rojec t.2 8
D is c u s s how thes e efforts willflow throu ghtiers ofS u bc ontrac tors on the P rojec t;29

D es c ription of efforts D eveloper has mad e and will(f)30
make to rec ru itand u tilize non-engineering d es ign and c ons tru c tion related D B E firms31
s u c h as graphic d es ign and printing, marketing, ou treac h, training, employments ervic es32
and c ateringc ompanies to helpmeetthe D B E Goals ;33

D es c ription ofpropos ed D B E c apac ity-bu ild ing efforts(g)34
to be implemented throu ghou tthe D & C W ork, inc lu d ing method s to as s is tD B Es with35
rec ord -keeping and c omplianc e, bond ing, financ ing, ac c es s to s u pplies and other36
c apabilities ;37
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D es c ription of the es timated D B E partic ipation(h)1
s c hed u le foreac h phas e/s egmentof the D & C W ork thatD eveloperid entifies pu rs u ant2
to the P reliminary P rojec tB as eline S c hed u le, inc lu d ing antic ipated S u bc ontrac ts and3
es timated d ollaramou nts to be award ed to D B Es in eac h phas e/s egment. Inc lu d e a4
table/d iagram of a high-level es timated s c hed u le that illu s trates projec ted work5
s eq u enc ing of D B E u tilization in eac h phas e/s egment. Every efforts hou ld be mad e to6
u niformly d is tribu te D B E u tilization forP rofes s ionalS ervic es and forC ons tru c tion W ork7
throu ghou tthe D & C W ork;8

D es c ription of proc es s es and proc ed u res that(i)9
D eveloper willu s e to monitor, trac k, d oc u mentand reportD B E progres s and D B E1 0
u tilization, and to maintain and ad ju s tthe D B E partic ipation s c hed u le to help ens u re11
ac hievementof the D B E Goals . Inc lu d e time intervals atwhic h thes e proc es s es and12
proc ed u res willbe employed ;13

D es c ription of s pec ific meas u res thatD eveloper will(j)14
u nd ertake throu ghou tthe term of this A greementto help ac hieve the D B E Goals ,15
inc lu d ing training works hops , tec hnic al and financ ial as s is tanc e, s u pport s ervic es ,16
mentor/proté gé relations hips , rec ru iting and enc ou raging potentialD B Es to getc ertified ,1 7
etc . Inc lu d e propos ed s c hed u le ofevents /ac tivities ;1 8

D es c ription of D eveloper’ s d ata c ollec tion and(k)19
monitoring s ys tems . Inc lu d e how D B E rec ru itmentand award s willbe trac ked d u ring20
eac h phas e/s egmentof the P rojec t, and how D B E payments and u tilization willbe21
reported to A D O T. Inc lu d e brief information abou t the expec ted freq u enc y and22
c omprehens ivenes s ofthe efforts ;23

D es c ription of how D eveloperwillmanage D B Es and(l)24
s mall bu s ines s S u bc ontrac tors on the P rojec t, inc lu d ing proc es s es for projec t25
management, tec hnic al performanc e reviews , feed bac k and d is pu te res olu tion to26
qu ic kly res olve is s u es thatmay aris e;2 7

D es c ription of other proc ed u res and proc es s es for(m)2 8
meeting D B E requ irements , s u c h as d oc u menting and s u bmitting affid avits for29
ad d itionalD B Es c ommitted to the P rojec tto meetorexc eed the D B E Goals , promptpay30
requ irements and s u bs titu tion/replac ementofD B Es ;31

D es c ription ofany otherinnovative orad d itionalGood(n)32
FaithEfforts ac tivities alread y u nd ertaken orones D eveloperplans to u nd ertake thatare33
notlis ted above orlis ted in 49 C FR P art26; and34

D es c ription ofD eveloper's approac hin ad d res s ingthe(o)35
C apitalA s s etReplac ementW orkD B E Goal.36

9. 2 . 5. 3 A u thorization forD eveloperto c ommenc e the D & C W ork is37
c ond itioned on firs tobtaining A D O T’ s approvalof the finalD B E Utilization P lan. The38
approved D B E Utilization P lan s hallbe c ons id ered a s pec ific ation of the C ontrac t39
D oc u ments .40
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9. 2 . 6 D eveloper s hall provid e information and d oc u mentation that1
d emons trates its c ontinu ed Good Faith Efforts throu ghou tthe D & C W ork and C apital2
A s s etReplac ementW ork, as applic able, to meetthe D B E Goals in ac c ord anc e with 493
C FR P art26, A ppend ix A and the A D O T-approved D B E Utilization P lan. The efforts4
employed mu s t at a minimu m inc lu d e thos e that one c ou ld reas onably expec t a5
c ontrac torto take if the c ontrac torwere ac tively and aggres s ively trying to obtain D B E6
partic ipation s u ffic ientto meetthe D B E Goals . (S ee 49 C FR P art26, A ppend ix A . )7

9. 2 . 7 D eveloper s hallnotc anc elor terminate any S u bc ontrac twith a D B E8
firm exc ept in ac c ord anc e with all req u irements and provis ions applic able to9
c anc ellation or termination of S u bc ontrac ts with D B E firms s etforth in A D O T’ s D B E1 0
S pec ialP rovis ions in Exhibit7 .1 1

9. 2 . 8 For pu rpos es of meas u ring ac hievementof or Good Faith Efforts to12
ac hieve the D B E Goals , S u pplementalA greements thatad ju s tthe D & C P ric e or the13
C apitalA s s etReplac ementW orkP ayments s hall:14

Inc reas e the totalD & C P ric e ortotalC apitalA s s etReplac ement(a)15
W orkP ayments , as applic able, to the extentthats c opes ofW orkin D B E S u bc ontrac ts16
orintend ed forperformanc e by D B E S u bc ontrac tors are inc reas ed ;1 7

Red u c e the totalD & C P ric e ortotalC apitalA s s etReplac ement(b)1 8
W orkP ayments , as applic able, to the extentthats c opes ofW orkin D B E S u bc ontrac ts19
orintend ed forperformanc e by D B E S u bc ontrac tors are red u c ed ; and2 0

N ototherwis e be ad d ed to or s u btrac ted from the totalD & C(c )21
P ric e ortotalC apitalA s s etReplac ementW orkP ayments .2 2

9. 2 . 9 D evelopers hallc arry ou t, and s hallc au s e the S u bc ontrac tors to c arry23
ou t, applic able requ irements of 49 C FR P art26 in the award and ad minis tration of24
US D O T as s is ted c ontrac ts . Failu re by D eveloperto c arry ou tthes e req u irements is a25
materialbreac h ofthis A greement, whic h may res u ltin s u c h remed ies as A D O T d eems26
appropriate (s u bjec tto D eveloper’ s rights to notic e and opportu nity to c u re s etforth in2 7
this A greement). Remed ies A D O T d eems appropriate are more partic u larly provid ed in2 8
this A greement, whic hmay inc lu d e:29

W ithhold ingc ertain monthly progres s payments ;(a)30

A s s es s ings anc tions ;(b)31

L iqu id ated d amages ;(c )32

Termination ofthis A greement; and(d )33

D is q u alifying D eveloperand its A ffiliates from fu tu re bid d ing as(e)34
non-res pons ible.35
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9. 2 . 10 P u rs u antto 49 C od e of Fed eralRegu lations P art26. 39 A D O T’ s D B E1
program inc lu d es an element to inc orporate c ontrac ting requ irements to fac ilitate2
partic ipation by S mallB u s ines s C onc erns (S B C s )in fed erally fu nd ed c ontrac ts . S B C s3
are for-profitbu s ines s es regis tered to d o bu s ines s in A rizona and thatmeetthe S mall4
B u s ines s A d minis tration s ize s tand ard s for average annu alrevenu e c riteria for its5
primary N orth A meric an Ind u s try C las s ific ation S ys tem c od e. W hile the S B C6
c omponentof A D O T’ s D B E program d oes notrequ ire u tilization goals on projec ts ,7
A D O T s trongly enc ou rages D eveloperto u tilize s mallbu s ines s es thatare regis tered in8
A Z UTRA C S , in ad d ition to D B Es meeting the c ertific ation requ irement. Vis itA Z9
UTRA C S at//ad ot. d bes ys tem . c om/to s earc h forregis tered S B C s thatc an be u s ed on10
the P rojec t. S B C u tilization on the P rojec tmu s tals o be trac ked and reported to A D O T11
on a monthly bas is alongwithrequ ired D B E ou treac hefforts and u tilization.1 2

9. 3 O n-the-Job Training13

9. 3. 1 A D O T has es tablis hed goals forO JT partic ipation in the C ons tru c tion14
W ork (“O JT Goals ”). The O JT Goals for the P rojec t, whic h D eveloper c ommits to15
ac hieve oru s e Good FaithEfforts to ac hieve, are:16

M inimu m of142 , 8 0 0 O JT Trainee hou rs on the P rojec t;(a)1 7

M inimu m of51 O JT Trainees mu s teac h c omplete atleas t2 , 0 0 0(b)1 8
hou rs on the P rojec tin the s ame trad e orworkc las s ific ation; and19

M inimu m of ten O JT Trainees mu s tc omplete hou rs s olely on(c )20
the P rojec tnec es s ary to ac hieve jou rney-levels tatu s (a minimu m of 2 , 0 0 0 mu s tbe21
c ompleted by thes e O JT Trainees s olely on the P rojec t).2 2

9. 3. 2 A D O T’ s O JT S pec ialP rovis ions , applic able to the P rojec t, are s etforth23
in Exhibit 8 . The pu rpos e of A D O T’ s O JT S pec ialP rovis ions is to ens u re that24
inexperienc ed and u ntrained workers have a s u bs tantialopportu nity to partic ipate in the25
performanc e of the C ons tru c tion W ork throu gh apprentic es hips , training and s imilar26
meas u res to maintain and grow a d ivers e, s killed work forc e. D evelopers hallperform2 7
and c omply with allrequ irements s etforth in the O JT S pec ialP rovis ions and the2 8
provis ions in D eveloper’ s approved O JT Utilization P lan.29

9. 3. 3 W ithin 30 d ays afteris s u anc e ofN TP 1 , D evelopers hall: (a)revis e and30
c onvertits P reliminary O JT Utilization P lan, inc lu d ed in the P ropos al, into a more31
d etailed , finalO JT Utilization P lan; and (b) s u bmitthis plan to A D O T for approvalin32
A D O T’ s good faithd is c retion.33

9. 3. 3. 1 The O JT Utilization P lan s hall affirmatively res pond to34
A D O T’ s c omments on and revis ions to the d raftfinalO JT Utilization P lan.35

9. 3. 3. 2 The O JT Utilization P lan s hall inc lu d e the following36
c omponents :37
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O verview of D eveloper’ s u nd ers tand ing of the(a)1
P rojec t’ s O JT requ irements and D eveloper’ s c ommitmentto meeting or u s ing Good2
Faith Efforts to meetthe O JT Goals and allother O JT requ irements . A ls o inc lu d e3
D eveloper’ s overallO JT implementation s trategy;4

Upd ated d es c ription of D eveloper’ s O JT team/s taff(b)5
thatwillbe working on the P rojec t. Inc lu d e names , experienc e and res pons ibilities of6
D eveloper’ s O JT c omplianc e team members (inc lu d ing the D B E/O JT O u treac h and7
C omplianc e M anager inc lu d ed in the P ropos al) res pons ible for implementing and8
c omplying with the O JT Utilization P lan and allO JT requ irements . Inc lu d e an u pd ated9
d es c ription of how the D B E/O JT O u treac h and C omplianc e M anagerand his /hers taff10
plans to workwithA D O T’ s C omplianc e O vers ightC ommittee;1 1

D es c ription of the types of proac tive O JT marketing,(c )12
rec ru itment, ou treac h and c ommu nity engagementefforts D evelopermad e priorto the13
Effec tive D ate and willmake throu ghou tthe period u p to S u bs tantialC ompletion to14
s ec u re the partic ipation ofwomen, minority, veteran and d is ad vantaged trainees forthe15
P rojec t. Inc lu d e information abou tD eveloper’ s O JT Trainee s c reening, hiring and16
proc es s es to retain O JT Trainees ;1 7

D es c ription of s pec ific Good Faith Efforts meas u res(d )1 8
thatD eveloper willu nd ertake throu ghou tthe period u p to S u bs tantialC ompletion to19
ac hieve the O JT Goals ;2 0

D es c ription and itemization of D eveloper’ s O JT(e)21
program , whic h D eveloperwillu s e to train and ed u c ate women, minority, veteran and22
d is ad vantaged ind ivid u als in variou s c ons tru c tion related c rafts d u ring eac h23
phas e/s egmentof the C ons tru c tion W ork, as s u c h phas e/s egmentis id entified in the24
P reliminary P rojec tB as eline S c hed u le. D eveloper’ s O JT program s hallinc lu d e training25
goals and d etails foron-s ite and off-s ite/c las s room training, es timated training s c hed u le26
timeframes s pec ific to eac h job c las s ific ation, nu mberof trainees perc las s ific ation and2 7
the es timated s tart d ates for eac h c las s ific ation. Inc lu d e efforts to rec ru it N ative2 8
A meric an workers , as this P rojec tis nearan Ind ian res ervation;29

A n es timated O JT partic ipation s c hed u le for eac h(f)30
phas e/s egment of the C ons tru c tion W ork, and a d es c ription of proc es s es and31
proc ed u res D eveloper will u s e to d oc u ment c hanges /ad ju s tments to the O JT32
partic ipation s c hed u le to ac hieve the O JT Goals . Inc lu d e time intervals atwhic h thes e33
proc es s es and proc ed u res willbe employed ; and34

D es c ription of D eveloper’ s d ata c ollec tion and(g)35
monitoring s ys tems , inc lu d ing trac king of O JT Trainee rec ru its and reporting of O JT36
hou rs and trainee c ompletion/grad u ation/termination to A D O T foreac h phas e/s egment37
of the C ons tru c tion W ork. Inc lu d e information abou tthe expec ted freq u enc y and38
c omprehens ivenes s ofthes e efforts .39
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9. 3. 3. 3 A u thorization to c ommenc e C ons tru c tion W ork is1
c ond itioned on firs tobtaining s u c h A D O T approval. The approved O JT Utilization2
P lan s hallbe c ons id ered a s pec ific ation ofthe C ontrac tD oc u ments3

9. 3. 4 N o earlierthan A D O T’ s approvalof the finalO JT Utilization P lan, and4
no laterthan 30 d ays priorto the s tartof c ons tru c tion, D evelopers hallc omplete and5
s u bmitto A D O T for review and approvalO JT Trainee EnrollmentForms in the form6
attac hed as A ttac hmentA to Exhibit8 (O JT S pec ialP rovis ions ) for allO JT Trainees7
then id entified to work on the P rojec t. Thereafter, D evelopers halls u bmitto A D O T for8
review and approvalc ompleted O JT Trainee EnrollmentForms in the form attac hed as9
A ttac hmentA to Exhibit8 (O JT S pec ialP rovis ions )foreac h s u bs eq u entO JT Trainee10
hired d u ring the c ou rs e ofthe C ons tru c tion W ork, by no laterthan the 15th d ay ofevery11
month together with the O JT M onthly P rogres s Report. D eveloper s halls u bmits u c h12
form no later than s even d ays before the trainee begins work on the P rojec t. In13
ad d ition, D eveloper s halls u bmitto A D O T an O JT Trainee C ompletion/Termination14
Form , in the form attac hed as A ttac hmentB to Exhibit8 afteran O JT trainee c ompletes15
2 , 0 0 0 ormore hou rs oftraining on the s ame c raft, grad u ates to jou rney levels tatu s , or16
c eas es employmenton the P rojec t, by the 15th of every month togetherwith the O JT1 7
M onthly P rogres s Report. Failu re to s u bmitthe requ ired d oc u mentation within the1 8
s pec ified d ead line s hallbe c au s e to d eny c red itfor any work performed by the O JT19
trainee priorto approvaland d elay approvalofD eveloper’ s monthly progres s payment.2 0

9. 3. 5 S ome ofthe s ame ind ivid u alO JT Trainees c an be u s ed to s atis fy eac h21
ofthe O JT Goals . D evelopers halld is tribu te the nu mberofO JT Trainees among work22
c las s ific ations on the bas is of D eveloper’ s need and the availability of jou rney pers ons23
in the variou s c las s ific ations . D eveloperwillbe c red ited foreac h Trainee employed on24
the P rojec tin an A D O T orS tate approved apprentic es hipprogram .25

9. 4 S u bc ontrac ts26

9. 4. 1 D evelopers hallretain orc au s e to be retained only S u bc ontrac tors who2 7
are qu alified , experienc ed and c apable in the performanc e of the portion of the W ork2 8
as s igned . D evelopers hallas s u re thateac h S u bc ontrac torhas atthe time ofexec u tion29
ofthe c orres pond ing S u bc ontrac t, and maintains atalltimes d u ring performanc e ofthe30
as s igned W ork, alllic ens es req u ired by applic able L aws . D eveloper s hallretain,31
employ and u tilize the firms and organizations s pec ific ally lis ted in the P rojec t32
M anagementP lan to fillthe c orres pond ing Key S u bc ontrac torpos itions lis ted therein.33
For Key S u bc ontrac tors notknown as of the Effec tive D ate, D eveloper’ s s elec tion34
thereofs hallbe s u bjec tto A D O T’ s priorapproval.35

9. 4. 2 D eveloper s hall c omply with the following S u bc ontrac tor reporting36
requ irements .37

9. 4. 2 . 1 For eac h S u bc ontrac t(regard les s of tier), D eveloper s hall38
s u bmitto A D O T a c ompleted P rofes s ionalS ervic es S u bc ontrac tor Requ es tForm or39
C ons tru c tion & M aintenanc e S u bc ontrac torRequ es tForm , as applic able, notlaterthan40
s even d ays before the S u bc ontrac tor c ommenc es work. The P rofes s ionalS ervic es41
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S u bc ontrac torRequ es tForm and C ons tru c tion & M aintenanc e S u bc ontrac torRequ es t1
Form are provid ed in Exhibits 5-1 and 5-2 , res pec tively.2

9. 4. 2 . 2 For eac h S u bc ontrac tor (regard les s of tier) thatperforms3
C ons tru c tion W ork, D eveloper s hall s u bmit to A D O T written notic e of the4
S u bc ontrac tor’ s s tartd ate notlaterthan 48 hou rs before the S u bc ontrac torc ommenc es5
workor, forthos e S u bc ontrac tors id entified in the P ropos aland s tarting on orwithin 486
hou rs ofthe Effec tive D ate, notlaterthan 48 hou rs afterthe s tartd ate.7

9. 4. 2 . 3 Exc ept for D B E S u bc ontrac ts , D eveloper s halls u bmit to8
A D O T a c opy of eac h exec u ted S u bc ontrac t(regard les s of tier)notlaterthan 60 d ays9
after the S u bc ontrac tor c ommenc es work. For eac h D B E S u bc ontrac tor, however,1 0
D eveloper s halls u bmitto A D O T a c opy of the exec u ted S u bc ontrac t, notlater than11
when requ ired in S ec tion 12 . 0 3 ofthe D B E S pec ialP rovis ions (Exhibit7 ).1 2

9. 4. 2 . 4 For eac h S u bc ontrac tor (D B E and non-D B E), D eveloper13
s hallc omply with the promptpaymentrequ irements and paymentand payrollreporting14
requ irements s etforthin S ec tions 13. 7 and 13. 8 .15

9. 4. 3 The retention of S u bc ontrac tors by D eveloper will not relieve16
D eveloper of its res pons ibility hereu nd er or for the qu ality of the W ork or materials1 7
provid ed by it. D evelopers halls u pervis e and be fu lly res pons ible to A D O T forthe ac ts ,1 8
omis s ions , negligenc e, intentionalmis c ond u c t, orbreac h ofapplic able L aw, c ontrac tor19
Governmental A pproval by any D eveloper-Related Entity or by any member or20
employee of D eveloperorany D eveloper-Related Entity, as thou gh D eveloperd irec tly21
employed alls u c h ind ivid u als . N o S u bc ontrac tentered into by D eveloperwillimpos e22
any obligation orliability u pon A D O T to any s u c h S u bc ontrac tororany ofits employees .23
N othing in this A greementwillc reate any c ontrac tu alrelations hip between A D O T and24
any S u bc ontrac torofD eveloper.25

9. 4. 4 The followingrequ irements s hallapply to S u bc ontrac ts .26

9. 4. 4. 1 D evelopers hall, priorto s olic iting any bid s forperformanc e2 7
of work or labor or rend ering of s ervic es relating to the d es ign or c ons tru c tion of the2 8
P rojec tor for s pec ialfabric ation and ins tallation of a portion of the W ork, s u bmitto29
A D O T for its review and approvala proc ed u re for the c ond u c tof the bid d ing and30
approvalproc es s applic able to S u bc ontrac ts . D evelopermay u s e proc ed u res s etforth31
in the A D O T S tand ard S pec ific ations ormay s u bmitalternative proc ed u res to A D O T for32
approval. D evelopers hallnotenterinto any S u bc ontrac texc eptin ac c ord anc e with the33
foregoing proc ed u re; provid ed , however, thatthis S ec tion 9. 4. 4. 1 s hallnotapply to34
S u bc ontrac ts entered between D eveloperand a S u bc ontrac torid entified in D eveloper’ s35
P ropos aland lis ted in Exhibit9-1 .36

9. 4. 4. 2 A s s oon as D eveloperid entifies a potentialS u bc ontrac torfor37
a potentialS u bc ontrac t, bu t in no event later than five d ays after exec u ting the38
S u bc ontrac t, D eveloper s hallprovid e in writing to A D O T the S u bc ontrac tor’ s name,39
ad d res s , phone nu mberand lic ens e nu mberwith the Regis terofC ontrac tors , the name40
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of the S u bc ontrac tor’ s au thorized repres entative, and a d es c ription of work to be1
performed by s u c h S u bc ontrac tor.2

9. 4. 4. 3 W ithin eac h exec u ted S u bc ontrac t, D eveloper s hallc learly3
and expres s ly id entify where eac h of the requ irements s etforth in S ec tion 9. 4. 6 are4
loc ated .5

9. 4. 5 The following ad d itional requ irements s hall apply to Key6
S u bc ontrac tors .7

9. 4. 5. 1 D evelopers hallnotterminate a Key S u bc ontrac t, orpermit8
ors u fferany s u bs titu tion orreplac ementofa Key S u bc ontrac tor(as applic able), u nles s9
the Key S u bc ontrac tor:1 0

Is no longer in bu s ines s , is u nable to fu lfillits legal,(a)11
financ ial, or bu s ines s obligations , or c an no longer meetthe terms of the teaming12
agreementwithD eveloper;13

Volu ntarily removes its elffrom D eveloper’ s team ;(b)14

Fails to provid e a s u ffic ient nu mber of qu alified(c )15
pers onnelto fu lfillthe d u ties id entified d u ringthe P ropos als tage;16

Fails to timely c u re a material d efau lt u nd er the(d )1 7
applic able Key S u bc ontrac t; or1 8

S olely forany Key S u bc ontrac torforwhic h a teaming(e)19
agreementins tead of a S u bc ontrac twas provid ed as of the Effec tive D ate, s u c h Key20
S u bc ontrac tor fails to negotiate in good faith in a timely manner in ac c ord anc e with21
provis ions es tablis hed in s u c hteamingagreement.2 2

9. 4. 5. 2 If D eveloper makes c hanges to a Key S u bc ontrac tor in23
violation of S ec tion 9. 4. 5. 1 , D eveloper s hallpay to A D O T 10 0 % of any c os ts avings24
res u ltingfrom the c hange.25

9. 4. 6 Eac hS u bc ontrac ts hall:26

S etforth a s tand ard of profes s ionalres pons ibility ora s tand ard(a)2 7
forc ommerc ialprac tic e eq u alto the requ irements ofthe C ontrac tD oc u ments and Good2 8
Ind u s try P rac tic e for work of s imilar s c ope and s c ale and s halls etforth effec tive29
proc ed u res forc laims and c hange ord ers ;30

Requ ire the S u bc ontrac tor to c arry ou tits s c ope of work in(b)31
ac c ord anc e with the C ontrac tD oc u ments , the GovernmentalA pprovals and applic able32
L aw, inc lu d ingthe applic able requ irements ofthe D B E Utilization P lan;33

Inc lu d e Form FH W A -12 7 3;(c )34
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Inc orporate the generalwage d ec is ions applic able to the P rojec t(d )1
and s etforthin A ttac hment3 to Exhibit4 (Fed eralP revailingW age Rates );2

W ithou t c os t to D eveloper or A D O T, expres s ly permit(e)3
as s ignmentto A D O T orits s u c c es s or, as s ign ord es ignee ofallD eveloper’ s rights u nd er4
the S u bc ontrac t, c ontingent only u pon d elivery of requ es t from A D O T following5
termination of this A greement, allowing A D O T orits s u c c es s or, as s ign ord es ignee to6
as s u me the benefit of D eveloper’ s rights with liability only for thos e remaining7
obligations of D eveloper ac c ru ing after the d ate of as s u mption, s u c h as s ignmentto8
inc lu d e the benefit of all S u bc ontrac tor warranties , ind emnities , gu arantees and9
profes s ionalres pons ibility;1 0

Expres s ly s tate that any ac c eptanc e of as s ignment of the(f)11
S u bc ontrac tto A D O T orits s u c c es s or, as s ign ord es ignee s hallnotoperate to make the12
as s ignee res pons ible orliable forany breac hofthe S u bc ontrac tby D eveloperorforany13
amou nts d u e and owing u nd erthe S u bc ontrac tforwork ors ervic es rend ered priorto14
as s u mption (bu twithou tres tric tion on the S u bc ontrac tor’ s rights to s u s pend work or15
d emobilize d u e to D eveloper’ s breac h);16

Expres s ly inc lu d e a c ovenantto rec ognize and attorn to A D O T(g)1 7
u pon rec eiptofnotic e from A D O T thatithas exerc is ed its rights u nd erthis A greement,1 8
withou tnec es s ity for c ons entor approvalfrom D eveloper or to d etermine whether19
A D O T valid ly exerc is ed its rights , and D eveloper’ s c ovenantto waive and releas e any20
c laim or c au s e of ac tion agains tthe S u bc ontrac tor aris ing ou tof or relating to its21
rec ognition and attornmentin relianc e on any s u c hnotic e;2 2

N otbe as s ignable by the S u bc ontrac tor to any P ers on other(h)23
than A D O T (orits as s ignee)withou tD eveloper’ s priorc ons ent;24

Expres s ly inc lu d e req u irements that the S u bc ontrac tor will:(i)25
(i)maintain u s u aland c u s tomary B ooks and Rec ord s forthe type and s c ope ofbu s ines s26
operations in whic h itis engaged (e. g. , c ons tru c tor, eq u ipmentS u pplier, d es igner,2 7
s ervic e provid er); (ii)permitau d itthereofwith res pec tto the P rojec torW orkby eac h of2 8
D eveloper and A D O T pu rs u antto S ec tion 23. 5 and ; (iii) provid e progres s reports to29
D eveloperappropriate forthe type ofworkitis performings u ffic ientto enable D eveloper30
to provid e the reports itis requ ired to fu rnis hA D O T u nd erthis A greement;31

Inc lu d e the rightof D eveloper to terminate the S u bc ontrac tin(j)32
whole or in partu pon any Termination for C onvenienc e of this A greementwithou t33
liability of D eveloper or A D O T for the S u bc ontrac tor’ s los t profits or bu s ines s34
opportu nity, exc ept, if applic able, the los t profit repres ented by the element of35
termination c ompens ation u nd erS ec tion 24. 2 . 1(c );36

Expres s ly requ ire the S u bc ontrac tor to partic ipate in meetings(k)37
between D eveloperand A D O T, u pon A D O T’ s req u es t, c onc erning matters pertaining to38
s u c h S u bc ontrac torits work, provid ed thatalld irec tion to s u c h S u bc ontrac tors hallbe39
provid ed by D eveloper, and provid ed fu rtherthatnothing in this c lau s e (k)s halllimitthe40
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au thority ofA D O T to give s u c h d irec tion ortake s u c h ac tion whic h, in its s ole opinion, is1
nec es s ary to remove an immed iate and pres entthreatto the s afety oflife orproperty;2

Inc lu d e an agreementby the S u bc ontrac torto give evid enc e in(l)3
any d is pu te res olu tion proc eed ing pu rs u ant to A rtic le 22 , if s u c h partic ipation is4
requ es ted by eitherA D O T orD eveloper;5

Expres s ly inc lu d e a provis ion prohibiting c ros s -c ontrac toffs et(m)6
between the parties thereto, meaning thatif a S u bc ontrac tor is performing work on7
mu ltiple c ontrac ts forthe otherparty to the S u bc ontrac torthe otherparty’ s affiliates , the8
other party or its affiliate s hallnotwithhold paymentfrom the S u bc ontrac tor on its9
S u bc ontrac tbec au s e ofd is pu tes orc laims on anotherc ontrac t;1 0

Expres s ly inc lu d e S ec tion 9. 1 . 1 (with appropriate c hanges in the(n)11
names ofthe parties );1 2

Expres s ly inc lu d e in every S u bc ontrac t (inc lu d ing pu rc has e(o)13
ord ers and in every S u bc ontrac t of any D eveloper-Related Entity for the W ork),14
provis ions to effec tu ate the D B E req u irements and req u ire thatthey be inc lu d ed in all15
S u bc ontrac ts at lower tiers , s o that s u c h provis ions will be bind ing u pon eac h16
S u bc ontrac tor. A llS u bc ontrac ts of any tier, inc lu d ing thos e with S u ppliers and D B E1 7
firms , s hallrequ ire c omplianc e with 49 C FR P art26 and inc lu d e the D B E S pec ial1 8
P rovis ions (Exhibit7 ). The requ irements of this s u bparagraph (o) s hallnotapply to19
S u bc ontrac ts atany tierwithA D O T orGovernmentalEntities ;2 0

Expres s ly inc lu d e in every S u bc ontrac tfor C ons tru c tion W ork(p)21
(inc lu d ingpu rc has e ord ers and in every S u bc ontrac tofany D eveloper-Related Entity for22
C ons tru c tion W ork), provis ions to effec tu ate the O JT requ irements , and req u ire that23
they be inc lu d ed in allS u bc ontrac ts atlowertiers , s o thats u c hprovis ions willbe bind ing24
u pon eac h s u c h S u bc ontrac tor. A llS u bc ontrac ts for C ons tru c tion W ork of any tier,25
inc lu d ing thos e with S u ppliers and D B E firms , s hallinc lu d e the O JT S pec ialP rovis ions26
(Exhibit8 )and req u ire c omplianc e with the provis ions of Form FH W A -12 7 3, 23 US C2 7
§ 140 (a)and 23 C FR § 230 . 1 11 . The requ irements of this s u bparagraph (p)s hallnot2 8
apply to S u bc ontrac ts atany tierwithA D O T orGovernmentalEntities ;29

Expres s ly requ ire the S u bc ontrac tor to make payments to its(q)30
lowertierS u bc ontrac tors , and be liable forinteres tpayments to s u c h S u bc ontrac tors ,31
as s etforthin S ec tions 13. 7 . 1 and 13. 7 . 2 , res pec tively;32

C ontain no waiver of the promptpaymentprotec tions for the(r)33
S u bc ontrac torprovid ed u nd erS ec tion 13. 7 and A rizona Revis ed S tatu tes S ec tions 2 8 -34
411(C ), (D )and (E), exc eptD eveloper, atits option, may requ ire a waiverfrom the L ead35
S u bc ontrac toru nd erthe L ead S u bc ontrac t;36

Expres s ly provid e that all c laims and c harges of the(s )37
S u bc ontrac tor and its s u bc ontrac tors atany time s hallnotattac h to any interes tof38
A D O T in the P rojec torthe P rojec tRO W ;39
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W ithres pec tto Key S u bc ontrac ts , expres s ly inc lu d e a c ovenant,(t)1
expres s ly s tated to s u rvive termination ofthe Key S u bc ontrac t, to promptly exec u te and2
d eliverto A D O T a new c ontrac tbetween the Key S u bc ontrac torand A D O T on the s ame3
terms and c ond itions as the Key S u bc ontrac t, in the event: (i)the Key S u bc ontrac tis4
rejec ted by D eveloperin bankru ptc y orotherwis e wrongfu lly terminated by D eveloper;5
and (i)A D O T d elivers req u es tfors u c h new c ontrac tfollowing termination orexpiration6
ofthis A greement;7

B e c ons is tentin allotherres pec ts with the terms and c ond itions(u )8
ofthe C ontrac tD oc u ments to the extents u c hterms and c ond itions are applic able to the9
s c ope of work of s u c h S u bc ontrac tors , and inc lu d e allprovis ions req u ired by this10
A greement; and11

Expres s ly inc lu d e paragraphs 1 throu gh 6 of A ttac hment8 to(v)12
Exhibit4 (A ppend ix A to D O T S tand ard Title VI A s s u ranc es and N on-D is c rimination13
P rovis ions : C ontrac torA s s u ranc es ).14

9. 4. 7 D evelopers hallnotamend any S u bc ontrac twith res pec tto any ofthe15
foregoingmatters withou tthe priorc ons entofA D O T.16

9. 4. 8 D evelopers hallnotenterinto any S u bc ontrac ts with any P ers on then1 7
d ebarred ors u s pend ed from s u bmittingbid s by any agenc y ofthe S tate.1 8

9. 4. 9 A d d itional Requ irem ents for L ead and M aintenanc e S ervic es19
S u bc ontrac ts2 0

9. 4. 9. 1 B efore entering into the L ead S u bc ontrac tor M aintenanc e21
S ervic es S u bc ontrac torany s u pplementoramend mentthereto, D evelopers halls u bmit22
a tru e and c omplete c opy of the propos ed D es ign-B u ild S u bc ontrac tor M aintenanc e23
S ervic es S u bc ontrac tto A D O T forreview and c omment. A D O T may d is approve only if24
the L ead S u bc ontrac torM aintenanc e S ervic es S u bc ontrac t, as applic able, (i)d oes not25
c omply, oris inc ons is tent, in any materialres pec twith the applic able requ irements of26
the C ontrac tD oc u ments , inc lu d ing thatitd oes notc omply or is inc ons is tentwith this2 7
S ec tion 9 orwith the applic able requ irements of S ec tion 24 regard ing maintenanc e of2 8
B ooks and Rec ord s , d oes notinc orporate the applic able Fed eralRequ irements s etforth29
in Exhibit4, or is inc ons is tentwith the requ irements of the relevants c ope of W ork,30
(ii)inc reas es A D O T’ s liability or(iii)ad vers ely affec ts A D O T’ s s tep-in rights .31

9. 4. 9. 2 The L ead S u bc ontrac t and M aintenanc e S ervic es32
S u bc ontrac tals o s hallexpres s ly requ ire the pers onals ervic es ofand notbe as s ignable33
by the L ead S u bc ontrac tororL ead M aintenanc e Firm withou tD eveloper’ s and A D O T’ s34
priorc ons ent, eac h in its s ole d is c retion, provid ed thatthis provis ion s hallnotprohibit35
the s u bc ontrac tingofportions ofthe W ork.36
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9. 4. 10 A d d itional Requ irem ents for Ind epend ent Q u ality Firm1
S u bc ontrac t(s)2

9. 4. 10 . 1 D evelopers halld irec tly s u bc ontrac tallInd epend entQ u ality3
Firm (“IQ F”)s ervic es , d es c ribed in S ec tions GP 11 0 . 0 7 . 2 . 1 and GP 110 . 0 8 . 3. 5 of the4
Tec hnic alP rovis ions , to one ormore IQ F S u bc ontrac tors .5

9. 4. 10 . 2 A tno time d u ring the Term s hallany IQ F S u bc ontrac torbe6
an A ffiliate ofD eveloper.7

9. 4. 10 . 3 Unles s D eveloperfirs tc learly d emons trates to A D O T thatan8
IQ F S u bc ontrac tor has c ommitted a materiald efau ltthathas notbeen c u red after a9
reas onable c u re period , D eveloper s hallnotterminate any S u bc ontrac twith an IQ F10
S u bc ontrac tor, or permit or s u ffer any s u bs titu tion or replac ement of any IQ F11
S u bc ontrac tor, u nles s s o au thorized in writingby A D O T in its s ole d is c retion.1 2

9. 5 Responsibility forD eveloper-Related Entities13

D eveloper s halls u pervis e and be res pons ible for the ac ts , omis s ions , negligenc e,14
intentionalmis c ond u c t, orbreac h ofapplic able L aw, c ontrac torGovernmentalA pproval15
by any D eveloper-Related Entity, as thou gh D eveloper d irec tly employed alls u c h16
P ers ons .1 7

9. 6 Key P ersonnel1 8

9. 6. 1 A vailability ofKey P ersonnel19

9. 6. 1 . 1 D eveloperac knowled ges and agrees thatA D O T’ s award of20
this A greement to D eveloper was bas ed , in large part, on the qu alific ations and21
experienc e ofthe Key P ers onneland D eveloper’ s c ommitmentthats u c h Key P ers onnel22
are available to u nd ertake and perform the W ork.23

9. 6. 1 . 2 Exc ept as provid ed in S ec tion 9. 6. 3. 1 , (a) D eveloper24
repres ents , warrants and c ovenants thatallKey P ers onnelare available for and will25
perform the roles id entified forthem in the P ropos al, and (b)D evelopers hallnotreplac e26
orpermitreplac ementofany ind ivid u alfilling a Key P ers onnelpos ition withou tA D O T’ s2 7
priorwritten approval.2 8

9. 6. 1 . 3 D eveloper s hallc au s e the ind ivid u als filling Key P ers onnel29
pos itions to maintain ac tive involvementin the pros ec u tion and performanc e of the30
W ork s u ffic ientfors atis fac tory performanc e of the tas ks to be performed by s u c h Key31
P ers onnel. In ad d ition to the foregoing, A D O T has the rightto requ ire a greatertime32
c ommitment, u p to fu lltime c ommitment, from any ind ivid u alfilling a Key P ers onnel33
pos ition d u ring the C ons tru c tion P eriod orM aintenanc e P eriod , as applic able, if A D O T,34
in its good faith d is c retion, d etermines s u c h ad d itionalc ommitmentoftime is nec es s ary35
fors atis fac tory pros ec u tion and performanc e ofthe W ork.36
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9. 6. 1 . 4 D evelopers hallprovid e phone, e-mailad d res s es and mobile1
telephone nu mbers forallKey P ers onnel. A D O T requ ires the ability to c ontac tallKey2
P ers onnel24 hou rs perd ay, s even d ays perweek.3

9. 6. 2 L iqu id ated D am ages forUnavailability ofKey P ersonnel4

9. 6. 2 . 1 If ind ivid u als filling c ertain Key P ers onnelpos itions are not5
available to perform the roles id entified forthos e ind ivid u als in the P ropos al, ord o not6
maintain ac tive involvementin the pros ec u tion and performanc e ofthe W ork, D eveloper7
ac knowled ges A D O T, the W ork and the P rojec twills u ffer s ignific antand s u bs tantial8
L os s es d u e to the u navailability ofthatind ivid u al.9

9. 6. 2 . 2 D eveloper als o ac knowled ges it is imprac tic able and1 0
extremely d iffic u ltto d etermine the ac tu alL os s es thatwou ld ac c ru e to A D O T in the11
event of s u c h u navailability of Key P ers onnel. A c c ord ingly, and s u bjec t to12
S ec tion 9. 6. 3, if at any time d u ring the D & C P eriod or M aintenanc e P eriod , as13
applic able, an ind ivid u alfilling a Key P ers onnelpos ition s hown in the table in this14
S ec tion 9. 6. 2 . 2 is notavailable to perform the role id entified for thatind ivid u alin the15
P ropos al, or notac tively involved in the pros ec u tion and performanc e of the W ork16
(regard les s of whether the ind ivid u alis replac ed by another ind ivid u alapproved by1 7
A D O T), D evelopers hallpay A D O T L iqu id ated D amages in the amou nts etforth in this1 8
S ec tion 9. 6. 2 . 2 bas ed on the ind ivid u al’ s Key P ers onnelpos ition.19

2 0

Key P ers onnelP os ition
L iqu id ated
D amages

D & C P eriod

P rojec tM anager $37 0 , 0 0 0 . 0 0

C ons tru c tion M anager $30 0 , 0 0 0 . 0 0

D es ign M anager $2 8 0 , 0 0 0 . 0 0

RO W A c q u is ition M anager $150 , 0 0 0 . 0 0

EnvironmentalC omplianc e M anager $240 , 0 0 0 . 0 0

M aintenanc e P eriod

M aintenanc e M anager $1 7 0 , 0 0 0 . 0 0
2 1

9. 6. 2 . 3 D eveloper u nd ers tand s and agrees that any L iqu id ated22
D amages payable u nd er S ec tion 9. 6. 2 . 2 are nota penalty and thats u c h s u ms are23
reas onable u nd erthe c irc u ms tanc es exis tingas ofthe Effec tive D ate.24
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9. 6. 2 . 4 A D O T willhave the rightto d ed u c t L iqu id ated D amages1
owing from D eveloperto A D O T u nd erS ec tion 9. 6. 2 . 2 from amou nts owing from A D O T2
to D eveloper u nd er the A greement, or to c ollec ts u c h L iqu id ated D amages from any3
letterofc red it, bond orGu aranty fu rnis hed u nd erthis A greement.4

9. 6. 3 L im itations on L iqu id ated D am ages for Unavailability of Key5
P ersonnel6

9. 6. 3. 1 D evelopers hallnotbe liable forL iqu id ated D amages u nd er7
S ec tion 9. 6. 2 . 2 u nd erthe followingc ond itions :8

D eveloperremoves orreplac es an ind ivid u alfilling a(a)9
Key P ers onnelpos ition atA D O T’ s d irec tion; or10

A n ind ivid u al filling a Key P ers onnel pos ition is(b)11
u navailable bec au s e of d eath, retirement, inju ry ortermination of employmentwith the12
applic able D eveloper-Related Entity (exc eptwhere the ind ivid u almoves to an affiliated13
entity);14

provid ed , however, thatin eac h s u c h c as e, D evelopers hallpromptly propos e to A D O T15
a replac ementind ivid u alfor the Key P ers onnelpos ition, whic h ind ivid u als hallbe16
s u bjec tto A D O T’ s approval.1 7

9. 6. 3. 2 D eveloper may replac e the ind ivid u alfilling the pos ition of1 8
P rojec tM anager, C ons tru c tion M anager, D es ign M anager, RO W A c q u is ition M anager19
and EnvironmentalC omplianc e M anager with another ind ivid u alapproved by A D O T20
one time (in eac h c as e)d u ring the D & C P eriod withou tinc u rring L iqu id ated D amages21
u nd erS ec tion 9. 6. 2 . 2 , bu tonly if: (a)D eveloperhas c ompleted notles s than 7 0 % ofthe22
D & C W ork; (b) the D & C W ork is progres s ing on s c hed u le; and (c ) there exis tno23
u nc u red D eveloperD efau lts . S u bs eq u entreplac ements of ind ivid u als filling any s u c h24
pos ition s hallbe s u bjec tto L iqu id ated D amages u nd erS ec tion 9. 6. 2 . 2 .25

9. 6. 3. 3 D evelopermay replac e the M aintenanc e M anagernotmore26
frequ ently than every three years d u ring the M aintenanc e P eriod withou tinc u rring2 7
L iq u id ated D amages u nd erS ec tion 9. 6. 2 . 2 , bu tonly ifD eveloperreplac es the ou tgoing2 8
M aintenanc e M anager with an A D O T-approved replac ement before the ou tgoing29
M aintenanc e M anagervac ates the pos ition.30

9. 6. 3. 4 Ifan ind ivid u alfilling a Key P ers onnelpos ition is u navailable31
bec au s e A D O T d oes notis s u e N TP 1 within 18 0 d ays after the P ropos alD u e D ate,32
throu gh no ac t, omis s ion, negligenc e, intentionalmis c ond u c t, or breac h of applic able33
L aw, c ontrac t or Governmental A pproval of any D eveloper-Related Entity, then34
D evelopers hallhave 30 d ays afteris s u anc e ofN TP 1 to id entify a replac ementfors u c h35
Key P ers onnelpos ition withou tinc u rring L iqu id ated D amages u nd er S ec tion 9. 6. 2 . 2 .36
Upon A D O T’ s approvalof the replac ementind ivid u al(s ), s u c h ind ivid u al(s ) s hallbe37
c ons id ered Key P ers onnelu nd er this A greement, inc lu d ing for pu rpos es of S ec tion38
9. 6. 2 . 2 relative to L iqu id ated D amages .39
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9. 6. 4 Failu re to Tim ely Replac e Key P ersonnel1

A D O T willhave the rightto withhold a perc entage of progres s payments or2
M onthly D is bu rs ements (as applic able) owing to D eveloper if D eveloper d oes notfill3
vac ated Key P ers onnel pos itions within c ertain d ead lines after the pos itions are4
vac ated , regard les s ofwhy vac ated , as s pec ified in S ec tions 9. 6. 4. 1 and 9. 6. 4. 2 .5

9. 6. 4. 1 A D O T may withhold 5% of progres s payments owing to6
D eveloper if atany time d u ring the D & C P eriod the pos ition of P rojec tM anager,7
C ons tru c tion M anager, D es ign M anager, Q u ality M anager or Environmental8
C omplianc e M anageris vac ated and remains u nfilled for:9

60 d ays afterthe pos ition is vac ated bec au s e of the(a)10
ind ivid u al’ s d eath, retirement, inju ry or termination of employmentby the applic able11
D eveloper-Related Entity (exc eptwhere the ind ivid u almoves to an affiliated c ompany);1 2
or13

30 d ays after the pos ition is vac ated for any other(b)14
reas on (inc lu d ingwhere the ind ivid u almoves to an affiliated c ompany).15

9. 6. 4. 2 A D O T may withhold 2% of progres s payments or M onthly16
D is bu rs ements owingto D eveloperifatany time d u ringthe D & C P eriod orM aintenanc e1 7
P eriod , as applic able, any Key P ers onnelpos ition not lis ted in S ec tion 9. 6. 4. 1 is1 8
vac ated and remains u nfilled for:19

60 d ays afterthe pos ition is vac ated bec au s e of the(a)20
ind ivid u al’ s d eath, retirement, inju ry or termination of employmentby the applic able21
D eveloper-Related Entity (exc eptwhere the ind ivid u almoves to an affiliated c ompany);2 2
or23

30 d ays after the pos ition is vac ated for any other(b)24
reas on (inc lu d ingwhere the ind ivid u almoves to an affiliated c ompany).25

9. 6. 4. 3 A D O T’ s right to withhold progres s payments or M onthly26
D is bu rs ements u nd er S ec tions 9. 6. 4. 1 and 9. 6. 4. 2 willend when the Key P ers onnel2 7
pos ition is filled with an A D O T-approved replac ement. D eveloper may inc lu d e s u c h2 8
withheld amou nts in the nextmonth’ s D raw Requ es tafter D eveloperfills the pos ition29
withan A D O T-approved replac ement.30

9. 7 S u bc ontrac ts with A ffiliates31

9. 7 . 1 D evelopers hallhave the rightto have W orkand s ervic es performed by32
A ffiliates only u nd erthe following terms and c ond itions (in ad d ition to allothergeneral33
requ irements forS u bc ontrac ts s etforthin this A greement):34

D evelopers hallexec u te a written S u bc ontrac twiththe A ffiliate;(a)35
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The S u bc ontrac ts hallc omply with allapplic able provis ions of(b)1
this A rtic le 9, be c ons is tentwith Good Ind u s try P rac tic e, and be in form and s u bs tanc e2
s u bs tantially s imilar to S u bc ontrac ts then being u s ed by D eveloper or A ffiliates for3
s imilarW orkors ervic es withu naffiliated S u bc ontrac tors ;4

The S u bc ontrac ts halls etforth the s c ope ofW ork and s ervic es(c )5
and allthe pric ing, terms and c ond itions res pec tingthe s c ope ofW orkand s ervic es ;6

The pric ing, s c hed u ling and other terms and c ond itions of the(d )7
S u bc ontrac ts hallbe no les s favorable to D eveloper than thos e thatD eveloper c ou ld8
reas onably obtain in an arms ’ length, c ompetitive trans ac tion with an u naffiliated9
S u bc ontrac tor. D evelopers hallbearthe bu rd en of proving thatthe s ame are no les s1 0
favorable to D eveloper; and11

N o A ffiliate s hallbe engaged to perform any W ork ors ervic es(e)12
whic h any C ontrac tD oc u ments or the P rojec tM anagementP lan or any c omponent13
part, plan or other d oc u mentation thereu nd er ind ic ates are to be performed by an14
ind epend entoru naffiliated party (s u c h as IQ F s ervic es ). N o A ffiliate s hallbe engaged15
to perform any W ork or s ervic es whic h wou ld be inc ons is tentwith Good Ind u s try16
P rac tic e.1 7

9. 7 . 2 B efore entering into a written S u bc ontrac twith an A ffiliate or any1 8
s u pplementoramend mentthereto, D evelopers halls u bmita tru e and c omplete c opy of19
the propos ed S u bc ontrac tto A D O T forreview and c omment. A D O T willhave 20 d ays2 0
afterrec eiptto d eliverits c omments to D eveloper.2 1

9. 7 . 3 D evelopers hallmake no payments to A ffiliates forworkors ervic es in22
ad vanc e of provis ion of s u c h work or s ervic es , exc eptfor reas onable mobilization23
payments orother payments c ons is tentwith arm ’ s length, c ompetitive trans ac tions of24
s imilars c ope.25

9. 8 L aborS tand ard s26

9. 8 . 1 In the performanc e of its obligations u nd er the C ontrac tD oc u ments ,2 7
D eveloperatalltimes s hallc omply, and req u ire by S u bc ontrac tthatallS u bc ontrac tors2 8
and S u ppliers c omply, with allapplic able fed eraland S tate labor, oc c u pationals afety29
and healths tand ard s , ru les , regu lations and fed eraland S tate ord ers .30

9. 8 . 2 A llind ivid u als performingW orks hallhave the s killand experienc e and31
any lic ens es req u ired to perform the W orkas s igned to them .32

9. 8 . 3 If any ind ivid u alemployed by D eveloper or any S u bc ontrac tor is not33
performing the W orkin a proper, s afe and s killfu lmanner, then D evelopers hall, ors hall34
c au s e s u c h S u bc ontrac torto, remove s u c h ind ivid u aland s u c h ind ivid u als hallnotbe35
re-employed on the W ork. If, after notic e and reas onable opportu nity to c u re, s u c h36
ind ivid u alis notremoved or if D eveloper fails to ens u re thats killed and experienc ed37
pers onnelare fu rnis hed for the proper performanc e of the W ork, then A D O T may38
s u s pend the affec ted portion of the W ork by d elivery of notic e of s u c h s u s pens ion to39
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D eveloper. S u c h s u s pens ion s hallbe c ons id ered a s u s pens ion forc au s e and s hallin1
no way relieve D eveloper of any obligation c ontained in the C ontrac tD oc u ments or2
entitle D eveloper to any ad d itionalc ompens ation or C ompletion D ead line ad ju s tment3
hereu nd er.4

9. 9 Ethic alS tand ard s5

9. 9. 1 W ithin 90 d ays afterthe Effec tive D ate, D evelopers hallad optwritten6
polic ies es tablis hing ethic als tand ard s of c ond u c tapplic able to allD eveloper-Related7
Entities , inc lu d ing D eveloper’ s s u pervis ory and managementpers onnel, in d ealing with:8
(1) A D O T and the GeneralEngineering C ons u ltant; and (2) employmentrelations .9
S u c h polic y s hallbe s u bjec tto review and c ommentby A D O T priorto ad option. S u c h10
polic y s hallinc lu d e s tand ard s ofethic alc ond u c tc onc erningthe following:1 1

Res tric tions on gifts and c ontribu tions to, and lobbying of,(a)12
A D O T, the A rizona S tate Trans portation B oard , the GeneralEngineering C ons u ltant13
and any oftheirres pec tive c ommis s ioners , d irec tors , offic ers and employees ;14

P rotec tion of employees from u nethic alprac tic es in s elec tion,(b)15
u s e, hiring, c ompens ation or other terms and c ond itions of employment, or in firing,16
promotion and termination ofemployees ;1 7

P rotec tion of employees from retaliatory ac tions (inc lu d ing(c )1 8
d is c harge, d emotion, s u s pens ion, threat, haras s ment, pay red u c tion or other19
d is c rimination in the terms and c ond itions of employment)in res pons e to reporting of20
illegal(inc lu d ing the making of a fals e c laim), u nethic aloru ns afe ac tions orfailu res to21
ac tby any D eveloper-Related Entity;2 2

Res tric tions on d irec tors , members , offic ers or s u pervis ory or(d )23
managementpers onnelofany D eveloper-Related Entity engaging in any trans ac tion or24
ac tivity, inc lu d ing rec eiving or offering a financ ialinc entive, benefit, loan or other25
financ ialinteres t, thatis , or to a reas onable pers on appears to be, in c onflic twith or26
inc ompatible with the properd is c harge ofd u ties orind epend enc e ofju d gmentorac tion2 7
in the performanc e ofd u ties , orad vers e to the interes ts ofthe P rojec toremployees ;2 8

Res tric tions on u s e ofoffic e orjob pos ition fora pu rpos e thatis ,(e)29
or wou ld to a reas onable pers on appear to be, primarily for the private benefitof a30
d irec tor, member, offic erors u pervis ory ormanagementpers on, ratherthan primarily for31
the benefitof D eveloper or the P rojec t, or primarily to ac hieve a private gain or an32
exemption from d u ty orres pons ibility fora d irec tor, member, offic erors u pervis ory or33
managementpers on; and34

Res tric tions on d irec tors , members , offic ers or employees of(f)35
any D eveloper-Related Entity performing any of the W ork if the performanc e of s u c h36
s ervic es wou ld be prohibited u nd er A D O T’ s pu blis hed c onflic tof interes tru les and37
polic ies applic able to the P rojec t, orwou ld be prohibited u nd erapplic able L aws .38
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9. 9. 2 D evelopers hallc au s e its d irec tors , members , offic ers and s u pervis ory1
and managementpers onnel, and inc lu d e c ontrac tprovis ions req u iring thos e ofallother2
D eveloper-Related Entities , to ad here to and enforc e the ad opted polic y on ethic al3
s tand ard s ofc ond u c t. D evelopers halles tablis h reas onable s ys tems and proc ed u res to4
promote and monitorc omplianc e withthe polic y.5

9. 10 P revailing W ages6

9. 10 . 1 D eveloper s hallpay or c au s e to be paid to allapplic able workers7
employed by itorits S u bc ontrac tors to perform the W ork notles s than the prevailing8
rates of wages , as provid ed in the s tatu tes and regu lations applic able to pu blic work9
c ontrac ts , inc lu d ing the D avis -B ac on A c t, and as provid ed in A ttac hment3 to Exhibit410
(“prevailing wages ”); provid ed , however, thatthe minimu m prevailing wages thatL ead11
M aintenanc e Firm s hallbe requ ired to pay to allapplic able workers forthe M aintenanc e12
S ervic es s hallbe the les s erof: (a)the prevailing wages in effec ton the c ommenc ement13
d ate of the M aintenanc e P eriod then in effec tand (b)the prevailing wages s etforth in14
A ttac hment3 to Exhibit4 ad ju s ted mu ltiplied by a frac tion the nu meratorofwhic h is the15
C P I mos trec ently pu blis hed prior to the c ommenc ementd ate of the M aintenanc e16
P eriod and the d enominator of whic h is the B as e C P I. D eveloper s hallc omply and1 7
c au s e its S u bc ontrac tors to c omply withallL aws pertainingto prevailingwages . Forthe1 8
pu rpos e ofapplying s u c h L aws , the P rojec ts hallbe treated as a pu blic workpaid forin19
whole orin partwith pu blic fu nd s (regard les s ofwhetherpu blic fu nd s are ac tu ally u s ed2 0
to pay forthe P rojec t). The foregoing s hallnotapply to S u bc ontrac ts atany tierwith21
A D O T orGovernmentalEntities .2 2

9. 10 . 2 It is D eveloper’ s s ole res pons ibility to d etermine the wage rates23
requ ired to be paid . In the eventrates of wages and benefits c hange while this24
A greementis in effec t, D evelopers hallbearthe c os tofs u c h c hanges and s hallhave no25
C laim agains tA D O T on ac c ou ntof s u c h c hanges . W ithou tlimiting the foregoing, no26
C laim will be allowed whic h is bas ed u pon D eveloper’ s lac k of knowled ge or a2 7
mis u nd ers tand ingofany s u c hrequ irements orD eveloper’ s failu re to inc lu d e in the P ric e2 8
ad eq u ate inc reas es in s u c hwages overthe d u ration ofthis A greement.29

9. 10 . 3 D evelopers hallc omply and c au s e its S u bc ontrac tors to c omply with all30
L aws regard ing notic e and pos ting ofintentto pay prevailing wages , ofprevailing wage31
requ irements and ofprevailingwage rates .32

9. 11 Uniform s33

A ny u niforms , bad ges , logos and otherid entific ation worn by pers onnelof D eveloper-34
Related Entities s hallbear c olors , lettering, d es ign or other featu res to as s u re c lear35
d ifferentiation from thos e ofA D O T and its employees .36

37
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A RTIC L E 10 .1
P ERFO RM A NC E A ND P A YM ENT B O ND S ; GUA RA NTEES2

10 . 1 P rovision ofB ond s d u ring C onstru c tion P eriod and W arranty Term3

D eveloper has provid ed or s hallprovid e to A D O T performanc e and paymentbond s4
s ec u ring D eveloper’ s obligations d u ring the C ons tru c tion P eriod and W arranty Term ,5
and D eveloper s hallmaintain s u c h bond s in fu llforc e and effec tas d es c ribed in this6
S ec tion 10 . 1 .7

10 . 1 . 1 D & C P erform anc e B ond8

10 . 1 . 1 . 1 O n orbefore the Effec tive D ate, D eveloperd elivered ors hall9
d eliverto A D O T the D & C P erformanc e B ond in the amou ntof$250 , 0 0 0 , 0 0 0 . 0 0 .1 0

10 . 1 . 1 . 2 A D O T willprovid e a releas e of the D & C P erformanc e B ond11
provid ed that(and u pon s u c hd ate thereafterthat)allofthe followinghave oc c u rred :1 2

FinalA c c eptanc e has oc c u rred ;(a)13

There exis ts no D eveloperD efau lt;(b)14

N o eventhas oc c u rred thatwith the giving ofnotic e or(c )15
pas s age oftime, orboth, wou ld c ons titu te a D eveloperD efau lt; and16

D eveloper has d elivered to A D O T a W arranty B ond(d )1 7
bond ing performanc e of D eveloper’ s W arranty obligations . The W arranty B ond mu s t1 8
be: (i) in form and s u bs tanc e ac c eptable to A D O T; (ii) in a fac e amou nt of19
$10 , 0 0 0 , 0 0 0 . 0 0 ; and (iii) is s u ed by a S u rety meeting the requ irements s etforth in20
S ec tion 10 . 1 . 3. The W arranty B ond s hallremain in effec tfor the d u ration of the21
W arranty Term and thereafteru ntilpaymentof any amou nts owing from D eveloperto22
A D O T u nd erS ec tion 12 . 1 . 3 and the end of the extend ed warranty period forre-d one23
work, as s etforth in S ec tion 12 . 2 ; provid ed , however, thatatthe end of the W arranty24
Term P ropos ermay replac e the W arranty B ond with a replac ementbond ors ec u rity in25
form and s u bs tanc e ac c eptable to A D O T and in an amou ntequ alto 20 0 % ofthe c os tof26
any re-d one W orkperformed d u ringthe W arranty Term .2 7

10 . 1 . 1 . 3 If D eveloper elec ts notto provid e a W arranty B ond , then2 8
A D O T willprovid e a releas e ofthe D & C P erformanc e B ond on the d ate thatis one year29
after FinalA c c eptanc e, provid ed that(and u pon s u c h d ate thereafter that) allof the30
followinghave oc c u rred :31

There exis ts no D eveloperD efau lt;(a)32

N o eventhas oc c u rred thatwith the giving ofnotic e or(b)33
pas s age oftime, orboth, wou ld c ons titu te a D eveloperD efau lt; and34
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The W arranty Term has end ed , D eveloper has(c )1
s atis fied any amou ntd u e A D O T as s etforth in S ec tion 12 . 1 . 3 and any warranty period2
forre-d one workas s etforthin S ec tion 12 . 2 has end ed .3

10 . 1 . 2 D & C P aym entB ond4

10 . 1 . 2 . 1 O n orbefore the Effec tive D ate, D eveloperd elivered ors hall5
d eliverto A D O T the D & C P aymentB ond in the amou ntof$250 , 0 0 0 , 0 0 0 . 0 0 .6

10 . 1 . 2 . 2 A D O T willprovid e a releas e of the D & C P aymentB ond7
u pon:8

Rec eiptof (i)evid enc e s atis fac tory to A D O T thatall(a)9
P ers ons eligible to file a c laim agains tthe D & C P aymentB ond have been fu lly paid , and1 0
(ii)u nc ond itionalreleas es of c laims and s top notic es from allS u bc ontrac tors who filed11
preliminary notic es ofa c laims agains tthe D & C P aymentB ond (orevid enc e s atis fac tory12
to A D O T thatany s u c h c laims and s top notic es have been s eparately bond ed arou nd );13
and14

Expiration ofthe s tatu tory period forS u bc ontrac tors to(b)15
file a c laim agains tthe D & C P aymentB ond , ifno c laims have been filed .16

10 . 1 . 3 Eac h D & C P erformanc e B ond and D & C P ayment B ond req u ired1 7
hereu nd er, and any W arranty B ond , s hallbe is s u ed by a S u rety thatis : (a)lic ens ed and1 8
au thorized to d o bu s ines s in the S tate; (b)lis ted on the “D epartmentof the Treas u ry’ s19
L is ting of A pproved S u reties (D epartment C irc u lar 57 0 )” (fou nd at20
www. fis c al. treas u ry. gov/fs reports /ref/s u retybnd /c 57 0 . htm); and (c )rated “A ”orhigherby21
atleas ttwo nationally-rec ognized rating agenc ies (Fitc h Ratings , M ood y’ s Inves tor22
S ervic e and S tand ard & P oor’ s )orrated atleas tA minu s (“A -“)orbetterand C las s VIII23
or better ac c ord ing to A . M . B es t and C ompany’ s Financ ialS trength Rating and24
Financ ialS ize C ategory, oras otherwis e approved by A D O T in its s ole d is c retion. If25
any bond previou s ly provid ed bec omes ineffec tive, or if the S u rety thatprovid ed the26
bond no longer meets the foregoing requ irements , D eveloper s hall provid e a2 7
replac ementbond in the s ame form and , if applic able, with the s ame mu ltiple obligee2 8
rid er, is s u ed by a S u rety meeting the foregoing requ irements , or other as s u ranc e29
s atis fac tory to A D O T in its s ole d is c retion. Ifany bond is provid ed by c o-S u reties and at30
leas tone of the c o-S u reties meets the foregoing requ irements and is liable forthe fu ll31
amou ntof the bond , then no replac ementbond s hallbe requ ired s o long as s u c h c o-32
S u rety c ontinu es to meetthe foregoingrequ irements .33

10 . 1 . 4 If the D & C P ric e is inc reas ed in c onnec tion with a S u pplemental34
A greement, A D O T may, in its s ole d is c retion, req u ire a c orres pond ingand proportionate35
inc reas e in the amou ntof eac h D & C P erformanc e B ond and D & C P aymentB ond , or36
alternative s ec u rity.37
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10 . 2 P rovision ofB ond s d u ring M aintenanc e P eriod1

A s a M aintenanc e S ervic es C ond ition P rec ed entpu rs u antto S ec tion 6. 6. 3, D eveloper2
s hallprovid e to A D O T M aintenanc e B ond s s ec u ring D eveloper’ s performanc e and3
paymentobligations d u ring the M aintenanc e P eriod , and D evelopers hallmaintain s u c h4
M aintenanc e B ond s in fu llforc e and effec tin ac c ord anc e withthis S ec tion 10 . 2 .5

10 . 2 . 1 M aintenanc e P erform anc e B ond s6

10 . 2 . 1 . 1 D eveloper s hall d eliver by the time s et forth in this7
S ec tion 10 . 2 and s hallmaintain in plac e forthe d u ration ofthe Term performanc e bond s8
in the form attac hed hereto as Exhibit10 -1 (the “M aintenanc e P erformanc e B ond ”)and9
in c omplianc e withthe provis ions s etforthherein.1 0

10 . 2 . 1 . 2 A n initialM aintenanc e P erformanc e B ond s hallbe requ ired11
as of the S u bs tantialC ompletion D ate and s hallhave a c overed period of five years ,1 2
and a new M aintenanc e P erformanc e B ond s hallbe requ ired as of eac h five-year13
annivers ary ofthe S u bs tantialC ompletion D ate and have a c overed period offive years14
exc eptifa s horterperiod is s u ffic ientatthe end ofthe Term .15

10 . 2 . 1 . 3 The amou ntof eac h M aintenanc e P erformanc e B ond s hall16
be bas ed on the higherofthe followingc alc u lations :1 7

1 0 0 % of the es c alated amou nts of M onthly(a)1 8
D is bu rs ements s c hed u led forthe applic able five-yearperiod , as s etforth in Exhibit2-19
4. 3; and2 0

1 0 0 % of the es timated c os ts of C apital A s s et(b)21
Replac ementW ork s c hed u led to be c ompleted d u ring the applic able five-yearperiod ,2 2
as d etermined before eac h five-yearperiod in ac c ord anc e with S ec tions 8 . 3 and 8 . 1 1 . 223
and the H and bac k Requ irements ; plu s 1 0 0 % of the es c alated amou nts of A nnu al24
Rou tine M aintenanc e P ayments s c hed u led for s u c h five-year period , as s etforth in25
Exhibit2-4. 4.26

10 . 2 . 1 . 4 A s an alternative, D evelopers hallhave the option, atits s ole2 7
d is c retion, to:2 8

D eliver to A D O T by the time s et forth in this(a)29
S ec tion 10 . 2 (i) a M aintenanc e P erformanc e B ond bond ing allRou tine M aintenanc e30
d u ring the applic able five-year period , in the initialamou ntequ alto 10 0 % of the31
es c alated amou nts of A nnu alRou tine M aintenanc e P ayments s c hed u led fors u c h five-32
yearperiod , as s etforth in Exhibit2-4. 4, and (ii)a letterfrom a qu alified S u rety, in form33
and s u bs tanc e approved by A D O T, u nc ond itionally c ommitting to D eveloperand A D O T34
to timely is s u e to A D O T the M aintenanc e P erformanc e B ond d es c ribed in c lau s e (b)35
below; and36

D eliver to A D O T, prior to c ommenc ing any C apital(b)37
A s s etReplac ementW ork s c hed u led to be performed d u ring the applic able five-year38
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period , a s eparate M aintenanc e P erformanc e B ond bond ing D eveloper’ s performanc e1
of s u c h C apitalA s s etReplac ementW ork. The bond amou nts hallequ althe higherof2
(i)10 0 % of the es c alated amou nts of C apitalA s s etReplac ementW ork P ayments3
s c hed u led forthe applic able five-yearperiod , as s etforth in Exhibit2-4. 5, and (ii)10 0 %4
of the c ontrac tpric ing D eveloperhas obtained foralls u c h C apitalA s s etReplac ement5
W ork.6

10 . 2 . 1 . 5 For the pu rpos es of d etermining the es c alated amou nts of7
the M onthly D is bu rs ements and A nnu alRou tine M aintenanc e P ayments d es c ribed in8
c lau s es (a)and (b)ofS ec tion 10 . 2 . 1 . 3 and c lau s es (a)and (b)ofS ec tion 10 . 2 . 1 . 4, the9
c orres pond ing payments s etforth in Exhibits 2-4. 4 and 2-4. 5 forthe applic able five-year10
period s hallbe es c alated to the d ate thatis 60 d ays priorto the d ate the M aintenanc e11
P erformanc e B ond is req u ired , u s ing C P Iand C C I, as applic able, in the s ame manner12
as applied to the M aintenanc e P ric e in S ec tion 13. 5. 6 (i. e. by mu ltiplying by the fac tor13

× ( � � � � � � � )	� 	� � 	 × (� � � � � � � )	� ), and then at an annu al rate of 3% for eac h14

s u c c eed ingyear.15

10 . 2 . 1 . 6 If D eveloper exerc is es its option u nd er S ec tion 10 . 2 . 1 . 4,16
then the P arties s hall:1 7

M od ify the form of the M aintenanc e P erformanc e(a)1 8
B ond forthe Rou tine M aintenanc e to the minimu m extentnec es s ary to c onform to this19
option; and2 0

M od ify the form of the M aintenanc e P erformanc e(b)21
B ond for the C apitalA s s etReplac ementW ork s o thatitfollows the form of the D & C2 2
P erformanc e B ond , with s u c h fu rthermod ific ations only as nec es s ary to c onform to the23
applic able s c ope of the C apitalA s s etReplac ementW ork and other obligations and24
liabilities of D eveloper u nd er the C ontrac tD oc u ments res pec ting s u c h C apitalA s s et25
Replac ementW ork.26

10 . 2 . 1 . 7 A D O T willprovid e a releas e of a M aintenanc e P erformanc e2 7
B ond on the laterof:2 8

The d ate thatis three years afterthe end of the term(a)29
ofthe M aintenanc e P erformanc e B ond ; or30

The d ate thatallou ts tand ing D eveloperD efau lts , and(b)31
C laims mad e agains tD eveloper within three years after the end of the term of the32
M aintenanc e P erformanc e B ond , aris ing ou t of the failu re to perform obligations33
gu aranteed by the M aintenanc e P erformanc e B ond , have been finally res olved .34

For c larity, the foregoing provid es a tailperiod for notifying the S u rety of c laims , bu t35
d oes notextend the M aintenanc e P erformanc e B ond to D eveloper obligations to be36
performed beyond the end ofthe five-yearbond term .37
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10 . 2 . 2 M aintenanc e P aym entB ond s1

10 . 2 . 2 . 1 D eveloper s halld eliver to A D O T a paymentbond in the2
s ame amou nt, at the s ame times , and for the s ame term as req u ired for the3
c orres pond ing M aintenanc e P erformanc e B ond pu rs u antto S ec tion 10 . 2 . 1 in the form4
attac hed hereto as Exhibit10 -2 (the “M aintenanc e P aymentB ond ”).5

10 . 2 . 2 . 2 A D O T willprovid e a releas e of a M aintenanc e P ayment6
B ond u pon the firs tto oc c u rof:7

Rec eiptof (i) evid enc e s atis fac tory to A D O T thatall(a)8
P ers ons eligible to file a c laim agains tthe M aintenanc e P aymentB ond have been fu lly9
paid , and (ii)u nc ond itionalreleas es of c laims and s top notic es from allS u bc ontrac tors1 0
who filed a preliminary notic e of a c laim agains tthe M aintenanc e P aymentB ond (or11
evid enc e s atis fac tory to A D O T thatany s u c h c laims and s top notic es have been12
s eparately bond ed arou nd ); or13

Expiration ofthe s tatu tory period forS u bc ontrac tors to(b)14
file a c laim agains tthe M aintenanc e P aymentB ond , if no c laims have been filed ;15
provid ed , however, thatifno s tatu te applies , then this c lau s e (b)s hallbe d is regard ed .16

For c larity, the foregoing provid es a tailperiod for notifying the S u rety of c laims , bu t1 7
d oes notextend the M aintenanc e P aymentB ond to D eveloperpaymentobligations firs t1 8
aris ingbeyond the end ofthe five-yearbond term .19

10 . 2 . 3 S u rety Q u alific ations2 0

Eac h M aintenanc e B ond s hallbe is s u ed by a S u rety au thorized to d o bu s ines s in the21
S tate witha ratingofatleas tA minu s (A -)orbetterand C las s VIIIorbetterby A . M . B es t22
C ompany, or rated in the top two c ategories by two nationally rec ognized rating23
agenc ies , oras otherwis e approved by A D O T in its s ole d is c retion. Ifany M aintenanc e24
B ond is provid ed by c o-S u reties and atleas tone ofthe c o-S u reties meets the foregoing25
requ irements and is liable forthe fu llamou ntof the bond , then no replac ementbond26
s hall be requ ired s o long as s u c h c o-S u rety c ontinu es to meet the foregoing2 7
req u irements .2 8

10 . 2 . 4 Inc rease D u e to S u pplem entalA greem ents29

If the M aintenanc e P ric e is inc reas ed in c onnec tion with a S u pplementalA greement,30
A D O T may, in its s ole d is c retion, req u ire a c orres pond ing and proportionate inc reas e in31
the amou ntofeac hM aintenanc e B ond , oralternative s ec u rity.32

10 . 2 . 5 Replac em entM aintenanc e B ond s33

10 . 2 . 5. 1 D eveloper s halld eliver to A D O T replac ementM aintenanc e34
B ond s meetingthe requ irements s etforthin this S ec tion 10 . 2 :35
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N o later than 20 d ays prior to the firs tto oc c u r of(a)1
(i)the expiration of the then c u rrentM aintenanc e B ond (for c larity, this means the2
expiration ofthe bond ed period , notoc c u rrenc e ofthe s u bs eq u entreleas e d ate), or(ii)3
the d ate on whic h an ad ju s tmentto the amou ntof s u c h M aintenanc e B ond is req u ired4
pu rs u antto S ec tion 10 . 2 . 1 or10 . 2 . 4; and5

N o laterthan ten d ays after(i)any M aintenanc e B ond(b)6
previou s ly provid ed bec omes ineffec tive, or (ii) the S u rety that provid ed s u c h7
M aintenanc e B ond no longermeets the requ irements s etforthin S ec tion 10 . 2 . 3.8

10 . 2 . 5. 2 If D eveloper fails to timely provid e a replac ement9
M aintenanc e B ond meeting the applic able requ irements ofthis S ec tion 10 . 2 , D eveloper10
s hallhave an ad d itional120 d ays afterthe applic able d ate s etforth in S ec tion 10 . 2 . 5. 11 1
to c u re s u c h failu re, bu tonly ifD eveloperd elivers to A D O T, by s u c h applic able d ate, a12
letter of c red itor c as h c ollateralin lieu of the replac ementM aintenanc e B ond s . The13
letterofc red itc ollaterals hallbe in an amou ntequ alto the totalM aintenanc e P ayments14
s c hed u led to be paid d u ring the 120 -d ay c u re period , c ommenc ing on the d ate that(a)15
the then c u rrentM aintenanc e P erformanc e B ond willexpire, (b)the ad ju s ted amou ntis16
requ ired , (c )the M aintenanc e B ond previou s ly provid ed bec omes ineffec tive, or(d )the1 7
S u rety no longermeets the requ irements hereof, as applic able.1 8

10 . 2 . 5. 3 A D O T willhave the s ame rights to d raw u pon any letterof19
c red itor c as h c ollateralprovid ed in lieu of M aintenanc e B ond s to the s ame extentit20
c ou ld d raw on the M aintenanc e B ond s . A D O T willretu rn to D eveloper any c as h21
c ollateral not s o u tilized by A D O T within the 120 -d ay c u re period d es c ribed in22
S ec tion 10 . 2 . 5. 2 u pon the earlier of: (a)d elivery by D eveloper of replac ement23
M aintenanc e B ond s meeting the applic able requ irements of this S ec tion 10 . 2 , and24
(b)the d ate on whic h the M aintenanc e B ond s wou ld otherwis e be releas ed in25
ac c ord anc e withthis S ec tion 10 . 2 .26

10 . 2 . 5. 4 Failu re of D eveloper to provid e replac ementM aintenanc e2 7
B ond s within the 120 -d ay c u re period d es c ribed in S ec tion 10 . 2 . 5. 2 s hallc ons titu te an2 8
EventofD efau lt.29

10 . 2 . 6 P arty P rovid ing M aintenanc e B ond s; M u ltiple O bligees30

10 . 2 . 6. 1 D evelopermay elec tto:31

P roc u re the M aintenanc e B ond s d irec tly, s o thatthey(a)32
are s ec u rity, as applic able, for D eveloper’ s (i) performanc e obligations u nd er the33
C ontrac t D oc u ments res pec ting the M aintenanc e S ervic es , and (ii) D eveloper’ s34
paymentobligations to the d es ignated P ers ons s u pplying laborormaterials res pec ting35
the M aintenanc e S ervic es ; or36

S u bjec t to this S ec tion 10 . 2 , d eliver M aintenanc e(b)37
B ond s from eac h L ead M aintenanc e Firm and other S u bc ontrac tors having a d irec t38
S u bc ontrac t with D eveloper for performanc e of any portion of the M aintenanc e39
S ervic es , s o that eac h s u c h M aintenanc e B ond , as applic able, is s ec u rity for40
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(i)performanc e of the L ead M aintenanc e Firm ’ s or s u c h other S u bc ontrac tor’ s1
obligations u nd er its S u bc ontrac tfor M aintenanc e S ervic es , and (ii) paymentto the2
d es ignated P ers ons s u pplyinglaborormaterials .3

10 . 2 . 6. 2 If D eveloper makes the elec tion u nd er c lau s e (b) of4
S ec tion 10 . 2 . 6. 1 , then:5

D evelopers hallprovid e mu ltiple obligee rid ers , in the(a)6
forms attac hed as Exhibits 10 -3 and 10 -4, res pec tively, in whic h A D O T is named as an7
ad d itionalobligee and allrights ofD eveloperare s u bord inated to A D O T;8

The langu age of the bond form s et forth in(b)9
Exhibits 10 -1 and 1 0 -2 s hallbe ad ju s ted to reflec tthis elec tion, bu tonly as nec es s ary to10
(i)id entify the S u bc ontrac tforM aintenanc e S ervic es as the bond ed c ontrac t, (ii)id entify11
the L ead M aintenanc e Firm orotherfirm , as applic able, as the princ ipal, and (iii)c hange12
the obligee to D eveloper; and13

S u c h bond s s hall otherwis e c onform to the(c )14
requ irements s etforthin this S ec tion 10 . 2 .15

10 . 2 . 6. 3 If D eveloper makes the elec tion u nd er c lau s e (b) of16
S ec tion 10 . 2 . 6. 1 and there are two ormore parties provid ing the M aintenanc e B ond s ,1 7
then the aggregate s u m of the M aintenanc e B ond s s hallequ althe requ ired bond1 8
amou nts etforth in S ec tion 10 . 2 . 1 and the s ize of eac h bond s hallbe in proportion to19
the s c ope and c os tof the M aintenanc e S ervic es to be provid ed u nd er eac h bond ed2 0
S u bc ontrac t.2 1

10 . 3 No ReliefofL iability22

N otwiths tand ing any otherprovis ion s etforth in the C ontrac tD oc u ments , performanc e23
by a S u rety or Gu arantor of any of the obligations of D eveloper that meets the24
requ irements ofthe A greements hallnotrelieve D eveloperofany ofits otherobligations25
hereu nd er, inc lu d ingthe paymentofL iqu id ated D amages .26

10 . 4 Gu aranty2 7

10 . 4. 1 [DELETE THIS PROVISION UNLESS A D&C GUARANTY IS2 8
REQUIRED AS OF THE EFFECTIVE DATE] [____________________________] are29
the D & C Gu arantors gu aranteeing D eveloper’ s obligations u nd er the C ontrac t30
D oc u ments as s etforth in S ec tion 10 . 4. 2 as of the Effec tive D ate and have provid ed a31
gu aranty in ac c ord anc e withthe form attac hed as Exhibit11-1 .32

10 . 4. 2 If D eveloper is req u ired to provid e a Gu aranty gu aranteeing its33
obligations u nd er the C ontrac t D oc u ments res pec ting the D & C W ork (the "D & C34
Gu aranty"), the D & C Gu aranty s hallbe in the form s etforth in Exhibit11-1 from a35
Gu arantorapproved by A D O T.36
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10 . 4. 3 [DELETE THIS PROVISION UNLESS A MAINTENANCE GUARANTY1
IS PROVIDED IN PROPOSAL] [____________________________] are the2
M aintenanc e Gu arantors gu aranteeing D eveloper’ s obligations u nd er the C ontrac t3
D oc u ments as s etforth in S ec tion 10 . 4. 4 as of the Effec tive D ate and have provid ed a4
gu aranty in ac c ord anc e withthe form attac hed as Exhibit11-2 .5

10 . 4. 4 If D eveloper is req u ired to provid e a Gu aranty gu aranteeing6
D eveloper's obligations u nd er the C ontrac t D oc u ments res pec ting M aintenanc e7
S ervic es d u ring the M aintenanc e P eriod (the "M aintenanc e Gu aranty"), the8
M aintenanc e Gu aranty s hallbe in the form s etforth in Exhibit11-2 from a Gu arantor9
approved by A D O T as of and as a c ond ition to S u bs tantial C ompletion. If a10
M aintenanc e Gu aranty was provid ed as of the Effec tive D ate and s u c h M aintenanc e11
Gu aranty s atis fies the requ irements of this S ec tion 10 . 4 and is in effec t on the12
S u bs tantialC ompletion D ate, then D eveloper s hallnot be requ ired to provid e an13
ad d itionalM aintenanc e Gu aranty atthe S u bs tantialC ompletion D ate.14

10 . 4. 5 D evelopers hallreportto A D O T, on a qu arterly bas is d u ring the Term ,15
the Tangible N etW orth of D eveloperand eac h Gu arantor. The reports halls tate the16
Tangible N etW orth and be c ertified as tru e and c omplete by the c hieffinanc ialoffic erof1 7
the entity reporting. The entity may markthe report“c onfid ential. ”1 8

10 . 4. 6 If atany time d u ring the c ou rs e of this A greementthe totalc ombined19
Tangible N etW orth of D eveloperand eitherthe D & C Gu arantors orthe M aintenanc e2 0
Gu arantors , as applic able, is les s than $20 0 , 0 0 0 , 0 0 0 . 0 0 , D evelopers hallprovid e, not21
laterthan 30 d ays thereafter, one ormore gu arantees s o thatthe c ombined Tangible22
N etW orth of D eveloper and the applic able Gu arantors is atleas t$20 0 , 0 0 0 , 0 0 0 . 0 0 .23
This minimu m Tangible N et W orth amou nt of $20 0 , 0 0 0 , 0 0 0 . 0 0 s hall be ad ju s ted24
annu ally on the firs t annivers ary of the Effec tive D ate and c ontinu ing on eac h25
annivers ary thereafterd u ringthe Term to equ al$20 0 , 0 0 0 , 0 0 0 . 0 0 mu ltiplied by a frac tion26
the nu merator of whic h is the C C I mos trec ently pu blis hed prior to the applic able2 7
annivers ary and the d enominator of whic h is the B as e C C I, and then rou nd ed to the2 8
neares t$10 0 , 0 0 0 . 0 0 . H owever, provid ed there exis ts no D eveloperD efau ltas of the29
annivers ary of the Effec tive D ate oc c u rring immed iately afterthe firs tfive years of the30
M aintenanc e P eriod , the Tangible N etW orth requ irementon s u c h annivers ary, and31
eac h annivers ary of the Effec tive D ate thereafter, s hallequ al50 % of whatitwou ld32
otherwis e be u nd erthe foregoinges c alation provis ions .33

10 . 4. 7 Ifthis A greementis exec u ted by a D eveloperthatis a jointventu re and34
eac h jointventu re memberhas agreed to be held jointly and s everally liable forany and35
allof the d u ties and obligations of D eveloperu nd erthe C ontrac tD oc u ments , then the36
Tangible N etW orth of eac h jointventu re memberwillbe c ou nted toward the Tangible37
N etW orthrequ irement.38

10 . 4. 8 Eac h Gu aranty s hallbe in the applic able form attac hed as Exhibit1139
together with appropriate evid enc e of au thorization, exec u tion, d elivery and valid ity40
thereof, and s hallgu arantee the Gu aranteed O bligations . A D O T may requ ire opinions41
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from the Gu arantor’ s legalc ou ns el, in form and s u bs tanc e ac c eptable to A D O T, on d u e1
au thorization, exec u tion, d elivery, valid ity and enforc eability ofthe Gu aranty.2

10 . 4. 9 D eveloper may replac e an exis ting Gu aranty with a new Gu aranty3
u pon priorapprovalby A D O T. A ny new Gu aranty s hallbe provid ed in the applic able4
form attac hed as Exhibit 11-1 or 11-2 together with appropriate evid enc e of5
au thorization, exec u tion, d elivery and valid ity thereof, and with legal opinions as6
requ ired by A D O T, and s hallgu arantee the Gu aranteed O bligations . The Gu aranty7
being replac ed s hallremain in effec tu ntilthe approved replac ementGu aranty bec omes8
effec tive.9
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A RTIC L E 11 .1
INS URA NC E ; RIS K O F L O S S ; C L A IM S A GA INS T TH IRD P A RTIES2

D evelopers hallproc u re and keep in effec t, orc au s e to be proc u red and keptin effec t,3
the ins u ranc e polic ies in ac c ord anc e with the requ irements in this A rtic le 11 and4
Exhibit12 .5

11 . 1 GeneralInsu ranc e Requ irem ents6

11 . 1 . 1 Q u alified Insu rers7

Eac h of the ins u ranc e polic ies req u ired hereu nd er s hallbe proc u red from an8
ins u ranc e c arrier or c ompany that, atthe time c overage u nd er the applic able polic y9
c ommenc es is : (a) au thorized to d o bu s ines s in the S tate and has a c u rrent10
polic yhold er’ s managementand financ ials ize c ategory rating of notles s that“A –, VII”11
ac c ord ing to A . M . B es t’ s Ins u ranc e Reports Key Rating Gu id e; or (b) otherwis e12
approved by A D O T.13

11 . 1 . 2 P rem iu m s, D ed u c tibles and S elf-Insu red Retentions14

D evelopers halltimely pay, orc au s e to be paid , the premiu ms forallins u ranc e15
requ ired u nd er this A greement. S u bjec tto S ec tion 11 . 3 and A rtic les 14 and 15,16
D evelopers hallbe res pons ible forand A D O T willhave no liability forany d ed u c tibles ,1 7
s elf-ins u red retentions and amou nts in exc es s of the c overage provid ed . In the event1 8
thatany requ ired c overage is provid ed u nd era s elf-ins u red retention, D evelopers hall19
ens u re thatthe entity res pons ible for the s elf-ins u red retention has an au thorized2 0
repres entative is s u e a letterto A D O T, atthe s ame time the ins u ranc e polic y is to be21
proc u red , s tating thatits hallprotec tand d efend A D O T to the s ame extentas if a22
c ommerc ialins u rerprovid ed c overage forA D O T.23

11 . 1 . 3 P rim ary C overage24

Eac h ins u ranc e polic y s hall provid e that the c overage is primary and25
nonc ontribu tory c overage with res pec tto any other ins u ranc e available to A D O T and26
the otherInd emnified P arties , exc eptforc overage thatby its natu re c annotbe written2 7
as primary. For eac h property polic y, s u c h polic y s hallprovid e thatthe c overage2 8
thereofis primary and nonc ontribu tory with res pec tto allins u red s as theirinteres tmay29
appear. A ny ins u ranc e ors elf-ins u ranc e beyond thats pec ified in this A greementthatis30
maintained by an ins u red or any s u c h ad d itionalins u red s hallbe exc es s of s u c h31
ins u ranc e and s hallnotc ontribu te withit.32

11 . 1 . 4 P rojec t-S pec ific Insu ranc e33

Exc eptas expres s ly provid ed otherwis e in Exhibit12 , allins u ranc e polic ies34
requ ired hereu nd ers hallbe pu rc has ed s pec ific ally and exc lu s ively forthe P rojec tand35
extend to allas pec ts of the W ork, with c overage limits d evoted s olely to the P rojec t.36
Ins u ranc e c overages u nd er c orporate ins u ranc e programs with d ed ic ated P rojec t-37
s pec ific limits and id entified alloc ation of premiu ms to the P rojec tare ac c eptable,38
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provid ed thatthey otherwis e meetallrequ irements d es c ribed in this S ec tion 11 . 1 and1
Exhibit12 .2

11 . 1 . 5 Verific ation ofC overage3

11 . 1 . 5. 1 A teac h time D eveloperis req u ired to initially obtain orc au s e4
to be obtained eac h ins u ranc e polic y, and thereafternotlaterthan ten d ays priorto the5
expiration d ate ofeac hins u ranc e polic y, D evelopers halld eliverto A D O T a c ertific ate of6
ins u ranc e. Eac h requ ired c ertific ate mu s tmeetthe requ irements of A D O T and , to the7
extentpermitted u nd erapplic able L aws , s tate the id entity ofallc arriers , named ins u red s8
and ad d itionalins u red s req u ired u nd er the C ontrac tD oc u ments , s tate the type and9
limits of c overage, d ed u c tibles and c anc ellation provis ions of the polic y, inc lu d e as1 0
attac hments allad d itionalins u red and waiver of s u brogation end ors ements req u ired11
u nd erthe C ontrac tD oc u ments , and be s igned by an au thorized repres entative of the12
ins u ranc e c ompany s hown on the c ertific ate or its agentor broker. Eac h requ ired13
c ertific ate of ins u ranc e evid enc ing c overage mu s tbe s igned by a repres entative or14
agentofthe ins u ranc e c ompany s hown on the evid enc e with proofthatthe s igneris an15
au thorized repres entative oragentofs u c h ins u ranc e c ompany and is au thorized to bind16
itto the c overage, limits and termination provis ions s hown on the evid enc e. Eac h s u c h1 7
c ertific ate ofins u ranc e s hallbe ac c ompanied by a letters igned by D eveloperc onfirming1 8
thatthe ins u ranc es repres ented in the c ertific ate of ins u ranc e fu lly c omply with all19
provis ions ofthis A rtic le 11 and Exhibit12 .2 0

11 . 1 . 5. 2 In ad d ition, within a reas onable time afteravailability (bu tnot21
to exc eed 30 d ays ), D evelopers halld eliverto A D O T: (i)a c omplete c ertified c opy of22
eac h s u c h ins u ranc e polic y ormod ific ation, orrenewalorreplac ementins u ranc e polic y23
and allend ors ements thereto and (ii)s atis fac tory evid enc e of paymentof the premiu m24
therefor.25

11 . 1 . 5. 3 IfD eveloperhas notprovid ed A D O T with the foregoingproof26
of c overage and paymentwithin five d ays after A D O T d elivers to D eveloper written2 7
req u es tthereforornotic e ofa D eveloperD efau ltu nd erS ec tion 19. 1 . 1 and d emand for2 8
the foregoing proofofc overage, A D O T may, in ad d ition to any otheravailable remed y,29
withou tobligation orliability and withou tfu rtherinqu iry as to whethers u c h ins u ranc e is30
ac tu ally in forc e: (a) obtain s u c h an ins u ranc e polic y; and D eveloper s hallreimbu rs e31
A D O T forthe c os tthereofu pon d emand , and (b)s u s pend allorany portion ofW orkfor32
c au s e and c los e the P rojec t u ntilA D O T rec eives from D eveloper s u c h proofs of33
c overage in c omplianc e with this S ec tion 11 . 1 (or u ntilA D O T obtains an ins u ranc e34
polic y, ifitelec ts to d o s o).35

11 . 1 . 6 S u bc ontrac torInsu ranc e Requ irem ents36

11 . 1 . 6. 1 D eveloper’ s obligations regard ing S u bc ontrac tor’ s ins u ranc e37
are s etforth in Exhibit12 . D evelopers hallc au s e eac h S u bc ontrac torto provid e s u c h38
ins u ranc e in the mannerand in the form c ons is tentwith the requ irements c ontained in39
this A greement.40
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11 . 1 . 6. 2 If any S u bc ontrac torfails to proc u re and keep in effec tthe1
ins u ranc e req u ired ofs u c h S u bc ontrac toru nd erExhibit12 , and A D O T as s erts the s ame2
as a D eveloper D efau lthereu nd er, then D eveloper may, within the applic able c u re3
period , c u re s u c hD eveloperD efau ltby:4

C au s ing s u c h S u bc ontrac tor to obtain the requ is ite(a)5
ins u ranc e and provid ingto A D O T proofofins u ranc e;6

P roc u ring the requ is ite ins u ranc e for s u c h(b)7
S u bc ontrac torand provid ingto A D O T proofofins u ranc e; or8

Terminating the S u bc ontrac tor and removing its(c )9
pers onnelfrom the S ite.1 0

11 . 1 . 7 P olic ies with Insu red s in A d d ition to D eveloper11

A llins u ranc e polic ies thatare requ ired to ins u re P ers ons (whetheras named or12
ad d itionalins u red s ) in ad d ition to D eveloper s hallbe end ors ed to c omply with the13
followingprovis ions :14

The ins u ranc e polic y s hallbe written or end ors ed s o thatno(a)15
ac ts or omis s ions of an ins u red s hallvitiate c overage of the other ins u red s . W ithou t16
limiting the foregoing, any failu re on the partof a named ins u red to c omply with1 7
reporting provis ions or other c ond itions of the ins u ranc e polic ies , any breac h of1 8
warranty, any ac tion or inac tion of a named ins u red or others , or any c hange in19
owners hip of allorany portion of the P rojec ts hallnotaffec tc overage provid ed to the20
othernamed ins u red s orad d itionalins u red s (and theirres pec tive members , d irec tors ,2 1
offic ers , employees , agents and , ifapplic able, A D O T C ons u ltants );2 2

The ins u ranc e s hallapply s eparately to eac h named ins u red(b)23
and ad d itionalins u red agains twhic h a c laim is mad e or s u itis brou ght, exc eptwith24
res pec tto the limits ofthe ins u rer’ s liability orjointd efens e ofins u red s ; and25

A ll end ors ements ad d ing A D O T and the other ad d itional(c )26
ins u red s as req u ired by the C ontrac tD oc u ments to the requ ired ins u ranc e polic ies s hall2 7
c ontain no limitations , c ond itions , res tric tions or exc eptions to c overage in ad d ition to2 8
thos e thatapply u nd erthe ins u ranc e polic y generally, and s halls tate thatthe interes ts29
and protec tions of eac h s u c h ad d itional ins u red s hall not be affec ted by any30
mis repres entation, ac tor omis s ion of a named ins u red or any breac h by a named31
ins u red of any provis ion in the polic y that wou ld otherwis e res u lt in forfeitu re or32
red u c tion ofc overage.33

11 . 1 . 8 A d d itionalTerm s and C ond itions34

11 . 1 . 8 . 1 Eac h ins u ranc e polic y s hall be end ors ed to s tate that35
c overage c annotbe c anc eled , void ed , s u s pend ed , ad vers ely mod ified , or red u c ed in36
c overage orin limits (inc lu d ing fornon-paymentofpremiu m)exc eptafter30 d ays ’ prior37
notic e (or ten d ays in the c as e of c anc ellation for non-payment of premiu m) by38
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regis tered orc ertified mail, retu rn rec eiptrequ es ted , has been given to, ata minimu m ,1
A D O T, D eveloper and , as applic able, the L ead S u bc ontrac tor or L ead M aintenanc e2
Firm ; provid ed , however, that(a)no s u c h notic e from the ins u rers hallbe requ ired for3
red u c tion in limits d u e to c laims payments , and (b) D eveloper may obtain as4
c omparable an end ors ement as pos s ible if it es tablis hes u navailability of this5
end ors ementas s etforth in S ec tion 11 . 1 . 1 2 . S u c h end ors ements hallnotinc lu d e any6
limitation ofliability ofthe ins u rerforfailu re to provid e s u c hnotic e.7

11 . 1 . 8 . 2 The c ommerc ialgeneralliability ins u ranc e polic y s hallc over8
liability aris ing ou tof the ac ts oromis s ions of D eveloper’ s employees engaged in the9
W ork as wellas employees of S u bc ontrac tors if S u bc ontrac tors are c overed by a10
D eveloper-c ontrolled ins u ranc e program . If any S u bc ontrac toris notc overed by s u c h11
D eveloper-c ontrolled ins u ranc e program , then S u bc ontrac tors hallprovid e c ommerc ial12
generalliability to c overliability aris ingou tofthe ac tivities ofS u bc ontrac tor’ s employees13
engaged in the W ork.14

11 . 1 . 8 . 3 If D eveloper’ s or any S u bc ontrac tor’ s ac tivities involve15
trans portation of H azard ou s M aterials , the au tomobile liability ins u ranc e polic y for16
D eveloper or s u c h S u bc ontrac tor s hall be end ors ed to inc lu d e for private, non-1 7
c ommerc ialvehic les M otor C arrier A c tEnd ors ement-H azard ou s M aterials C lean Up1 8
(M C S -90 ).19

11 . 1 . 8 . 4 Eac h ins u ranc e polic y s hall provid e c overage on an20
“oc c u rrenc e”bas is and not a “c laims mad e”bas is (with the exc eption of any21
profes s ionalliability polic y).2 2

11 . 1 . 9 W aivers ofS u brogation23

S u bjec tto the s elf-ins u ranc e provis ion below, A D O T waives allrights agains tthe24
D eveloper-Related Entities , and D eveloper waives allrights agains tthe Ind emnified25
P arties , for any c laims to the extentc overed by ins u ranc e obtained pu rs u antto this26
A rtic le 11 , exc ept s u c h rights as the P arties may have to the proc eed s of s u c h2 7
ins u ranc e. For the avoid anc e of d ou bt, and s u bjec tto the s elf-ins u ranc e provis ion2 8
below, s u c h mu tu alwaivers s hallnotapply to c laims d enied by the ins u rer, orotherwis e29
notc overed by ins u ranc e obtained pu rs u antto this S ec tion 11 . 1 . 9. If D eveloper is30
d eemed to s elf-ins u re a c laim or los s u nd er S ec tion 11 . 2 . 4, then D eveloper’ s waiver31
s hall apply as if it c arried the requ ired ins u ranc e. D eveloper s hall requ ire all32
S u bc ontrac tors to provid e s imilarwaivers in writing eac h in favorof allotherP ers ons33
enu merated above. S u bjec t to S ec tion 11 . 1 . 1 2 , eac h polic y, inc lu d ing workers ’34
c ompens ation ifpermitted u nd erthe applic able worker’ s c ompens ation ins u ranc e laws ,35
s hallinc lu d e a waiverofany rightofs u brogation agains tthe Ind emnified P arties orthe36
ins u rer’ s c ons entto the ins u red ’ s waiverof rec overy in ad vanc e of los s . H owever, no37
waiverofs u brogation rights u nd erany polic y provid ing profes s ionalliability c overage to38
the ins u red s s hallbe requ ired ofany party.39



A rizona D epartmentofTrans portation 145 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

11 . 1 . 10 No Rec ou rse1

There s hallbe no rec ou rs e agains tA D O T for paymentof premiu ms or other2
amou nts with res pec tto the ins u ranc e req u ired to be provid ed by D eveloperhereu nd er,3
exc eptto the extentof A D O T’ s obligation to pay the P ric e orto the extents u c h c os ts4
are rec overable u nd erS ec tion 11 . 1 . 13 orA rtic le 14 or15.5

11 . 1 . 11 S u pportofInd em nific ations6

The ins u ranc e c overage provid ed , or c au s ed to be provid ed , hereu nd er by7
D eveloper is notintend ed to limitD eveloper’ s ind emnific ation obligations u nd er the8
C ontrac tD oc u ments .9

11 . 1 . 12 Inad equ ac y orUnavailability ofRequ ired C overages1 0

11 . 1 . 12 . 1 A D O T makes no repres entation thatthe limits of liability11
s pec ified forany ins u ranc e polic y to be c arried pu rs u antto this A greementorapproved12
varianc es therefrom are ad eq u ate to protec tD eveloperagains tits u nd ertakings u nd er13
the C ontrac tD oc u ments , to A D O T, orany otherP ers on. N o s u c h limits of liability or14
approved varianc es therefrom s hallprec lu d e A D O T from taking any ac tions as are15
available to itu nd erthe C ontrac tD oc u ments orotherwis e atL aw.16

11 . 1 . 12 . 2 If D eveloper d emons trates to A D O T’ s reas onable1 7
s atis fac tion thatithas u s ed d iligentefforts in the globalins u ranc e and reins u ranc e1 8
markets to maintain the ins u ranc e c overages D eveloper is req u ired to provid e19
hereu nd er, and if, d es pite s u c h d iligentefforts and throu gh no fau ltofD eveloper, any of20
s u c h c overages (orany of the requ ired terms of s u c h c overages , inc lu d ing ins u ranc e21
polic y limits ) bec ome u navailable d u ring the Term atc ommerc ially reas onable rates ,2 2
A D O T willc ons id er in good faith granting D eveloper an interim written varianc e from23
s u c h requ irements u nd er whic h D eveloper s hallobtain and maintain or c au s e to be24
obtained and maintained alternative ins u ranc e pac kages and programs thatprovid e ris k25
c overage as c omparable to thatc ontemplated in this A rtic le 11 as is c ommerc ially26
reas onable u nd er then-exis ting ins u ranc e marketc ond itions . For pu rpos es of this2 7
S ec tion 11 . 1 . 1 2 , c ommerc ially reas onable rates are rates eq u alto orles s than 20 0 % of2 8
the benc hmarkforthe ins u ranc e polic y atis s u e as d es c ribed in S ec tion 11 . 1 . 13. Ifthe29
requ ired ins u ranc e c overage is available in the market, A D O T’ s d ec is ion to approve or30
d is approve a varianc e from the requ irements of this A rtic le 11 s hallbe finaland not31
s u bjec tto the D is pu te Res olu tion P roc ed u res . Forthe avoid anc e ofd ou bt, no inc reas e32
in ins u ranc e premiu ms attribu table to partic u larc ond itions ofthe P rojec t, orto c laims or33
los s experienc e of any D eveloper-Related Entity or A ffiliate, whether u nd er an34
ins u ranc e polic y requ ired by this A rtic le 11 or Exhibit12 or in c onnec tion with any35
u nrelated work orac tivity of D eveloper-Related Entities orA ffiliate, s hallbe c ons id ered36
in d eterminingwhetherrequ ired ins u ranc e is c ommerc ially u navailable.37

11 . 1 . 12 . 3 D eveloper s hall not be entitled to any extens ion of the38
C ompletion D ead lines res u lting from the u navailability ofc overage and the requ irement39
to provid e ac c eptable alternatives . D eveloper s hallbe entitled to an inc reas e in the40
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P ric e res u lting from the u navailability of c overage and the requ irementto provid e1
ac c eptable alternatives s olely in the manners etforth in S ec tion 11 . 1 . 13 forinc reas ed2
c os ts of the ins u ranc e polic ies req u ired to be maintained at any time d u ring the3
M aintenanc e P eriod pu rs u antto this A rtic le 11 and Exhibit12 .4

11 . 1 . 12 . 4 A D O T willbe entitled to a red u c tion in the P ric e:5

Ifitagrees to ac c eptalternative polic ies provid ingles s(a)6
than equ ivalentc overage and D eveloperis notobligated to s elf-ins u re for s u c h ris ks ,7
with the amou ntto be d etermined by extrapolation u s ing the ins u ranc e q u otes inc lu d ed8
in the D P D s (orbas ed on otherevid enc e ofins u ranc e premiu ms as ofthe P ropos alD u e9
D ate ifthe D P D s d o notprovid e ad eq u ate information); and1 0

S olely with res pec tto the ins u ranc e polic ies req u ired(b)11
to be maintained atany time d u ring the M aintenanc e P eriod , in the manners etforth in12
S ec tion 11 . 1 . 13.13

11 . 1 . 13 Insu ranc e P rem iu m B enc hm arking14

11 . 1 . 13. 1 Exc eptas otherwis e provid ed in S ec tion 11 . 1 . 1 2 and this15
S ec tion 11 . 1 . 13, D evelopers hallbearthe fu llris k of any ins u ranc e premiu m inc reas es16
from the Effec tive D ate u ntilthe S u bs tantialC ompletion D ate, and s hallnotbe entitled1 7
to any C laim for relief for s u c h inc reas es . S olely with res pec tto ins u ranc e polic ies1 8
req u ired to be maintained at any time d u ring the M aintenanc e P eriod u nd er this19
A rtic le 11 and Exhibit 12 , A D O T will alloc ate the ris k of s ignific ant inc reas es in20
ins u ranc e premiu ms throu gh an ins u ranc e benc hmarking proc es s as s etforth in this21
S ec tion 11 . 1 . 13. In no events hallA D O T partic ipate in any ins u ranc e premiu m ris k22
as s oc iated with either d ed u c tibles les s than the maximu m d ed u c tibles s etforth in, or23
ad d itionalor extend ed c overages beyond thos e req u ired u nd er, this A rtic le 11 or24
Exhibit12 , orc hanges in premiu ms thatare notthe res u ltofmarket-bas ed fac tors .25

11 . 1 . 13. 2 The benc hmarking proc es s willoc c u r at eac h ins u ranc e26
renewalperiod , bu tno les s than triennially, throu ghthe following:2 7

N ot later than 60 d ays after the S u bs tantial(a)2 8
C ompletion D ate and 45 d ays priorto eac h ins u ranc e renewalperiod (bu tno les s than29
triennially), D evelopers halls u bmita report(“Ins u ranc e Review Report”)to A D O T that30
inc lu d es the followingelements :31

(i) Firm qu otes from three es tablis hed and32
rec ognized ins u ranc e provid ers for the Ins u ranc e P olic ies req u ired , withou t any33
variation, in Exhibit12 to be maintained d u ring the M aintenanc e P eriod (“Requ ired34
M inimu m Ins u ranc e P olic ies ”). The qu otes s hallrepres entthe c u rrentand fairmarket35
c os tofprovid ingthe Requ ired M inimu m Ins u ranc e P olic ies ;36

(ii) The written bind ers of ins u ranc e in the form37
and c ontentrequ ired u nd erthis A rtic le 11 and Exhibit12 withthe premiu m invoic es and ,38
in the c as e of c orporate polic ies , premiu m alloc ations forthe ac tu alins u ranc e polic ies39
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requ ired hereu nd erand thereu nd erforthe s u bjec tannu alins u ranc e period as obtained1
by D eveloper(“A c tu alIns u ranc e P olic ies ”);2

(iii) For any alloc ation to the P rojec tof premiu ms3
forc orporate polic ies , (A )a c omprehens ive explanation of the method ology applied to4
make the alloc ations , in c omplianc e with S ec tion 11 . 1 . 13. 6, (B ) d etailed c alc u lations5
thatfollow s u c h method ology, and (C )written c ertific ation from an au thorized offic erof6
eac h of D eveloper and the c orporate entity plac ing the polic ies c ertifying thatthe7
alloc ated amou nt has been fairly and ac c u rately d etermined in c omplianc e with8
S ec tion 11 . 1 . 13. 6; and9

(iv) Exc ept with res pec t to the initial Ins u ranc e1 0
Review Report, a c omprehens ive written explanation ofany effec tthatD eveloper’ s los s1 1
experienc e has had on the premiu ms forthe Requ ired M inimu m Ins u ranc e P olic ies and12
the A c tu alIns u ranc e P olic ies . The explanation s hallinc lu d e: (A ) an as s es s mentby13
D eveloper’ s ind epend entins u ranc e brokerad d res s ing ind u s try trend s in premiu ms for14
the Requ ired M inimu m Ins u ranc e P olic ies and analys is (if applic able) of any P rojec t-15
s pec ific reas ons forthe inc reas e in premiu ms ; and (B )d etailed analys is of any c laims16
(paid or res erved ) s inc e the las t review period , with c laim d ate(s ), d es c ription of1 7
inc id ent(s ), c laims amou nt(s ), and the levelofd ed u c tibles provid ed ; and1 8

A D O T retains the rightto ind epend ently as s es s the(b)19
ac c u rac y of the information in the Ins u ranc e Review Report, and retains the rightto20
perform its own ind epend entins u ranc e review, whic h may inc lu d e retaining ad vis ors ,2 1
obtaining ind epend entqu otes forthe Requ ired M inimu m Ins u ranc e P olic ies , performing22
its own c alc u lation of c orporate polic y premiu m alloc ations c ons is tent with23
S ec tion 11 . 1 . 13. 6, orperforming its own as s es s mentas to the impac tof c laims his tory24
on renewalc os ts .25

11 . 1 . 13. 3 The S tarting M aintenanc e P eriod Ins u ranc e B enc hmarking26
P remiu ms s hallbe c alc u lated bas ed on the greaterof:2 7

P remiu m information obtained from the initial(a)2 8
Ins u ranc e Review Report;29

P remiu m information inc lu d ed in the D etailed P ric ing(b)30
D oc u ments ; or31

If A D O T reas onably d eems appropriate, from(c )32
information obtained pu rs u antto S ec tion 11 . 1 . 13. 2(b).33

11 . 1 . 13. 4 The S tarting M aintenanc e P eriod Ins u ranc e B enc hmarking34
P remiu ms s hallbe u s ed in the benc hmarking proc es s forthe remaind erofthe Term in35
ac c ord anc e withthe followingproc ed u res .36

60 d ays priorto eac h renewald ate (bu tno les s than(a)37
triennially), D eveloper s hallprovid e an u pd ated Ins u ranc e Review Report, with the38
information s pec ified in S ec tion 11 . 1 . 13. 2(a). A D O T willd etermine the c hange in39
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premiu m c os ts on a c overage-by-c overage bas is forthe Requ ired M inimu m Ins u ranc e1
P olic ies c alc u lated bas ed on the information obtained from the initialIns u ranc e Review2
Reportor, if A D O T reas onably d eems appropriate, from information obtained pu rs u ant3
to S ec tion 11 . 1 . 13. 2 . (b).4

A D O T will u s e the S tarting M aintenanc e P eriod(b)5
Ins u ranc e B enc hmarking P remiu ms to meas u re c hanges in premiu m c os ts ateac h6
renewal period (bu t no les s than triennially) for eac h of the Requ ired M inimu m7
Ins u ranc e P olic ies . The S tarting M aintenanc e P eriod Ins u ranc e B enc hmarking8
P remiu ms s hallbe es c alated by applying a fixed 5. 0 % annu alinc reas e (“Es c alated9
B enc hmark M aintenanc e P eriod Ins u ranc e P remiu ms ”). B roker’ s fees and agent’ s1 0
c ommis s ions willnotbe c ons id ered as partof the benc hmarking exerc is e d es c ribed in11
this S ec tion 11 . 1 . 13, and are the exc lu s ive res pons ibility ofD eveloper.1 2

The s u bs eq u entIns u ranc e Review Reports s hallbe(c )13
u s ed to es tablis h the renewalpremiu ms forthe Requ ired M inimu m Ins u ranc e P olic ies14
for pu rpos es of the benc hmarking proc es s d es c ribed in this S ec tion 11 . 1 . 13. In no15
events hallpremiu m inc reas es thatare c au s ed by P rojec t-s pec ific los s es , c hanges in16
d ed u c tibles , s witc hes from a c orporate polic y to a projec t-s pec ific polic y orvic e vers a,1 7
ormatters within the c ontrolofD eveloperorany D eveloper-Related Entity be s u bjec tto1 8
the benc hmarking exerc is e orris ks haring d es c ribed in this S ec tion 11 . 1 . 13. D eveloper19
may volu ntarily c hoos e to proc u re an ins u ranc e pac kage thatvaries from (bu tc omplies2 0
with) the Requ ired M inimu m Ins u ranc e P olic ies (with for example lower d ed u c tibles ,2 1
higherc overage amou nts , fewerexc lu s ions , etc . ), in whic h c as e both P arties rec ognize22
that: (i) the ac tu alvariations in D eveloper’ s ins u ranc e premiu ms may notnec es s arily23
reflec t the variations in the minimu m ins u ranc e req u irements ; and (ii) A D O T will24
d is regard the ac tu alins u ranc e pac kage and willrely u pon the analys is from the25
Ins u ranc e Review Report and its own ind epend ent analys is of the effec t on the26
minimu m ins u ranc e req u irements . A ny ins u ranc e beyond the Requ ired M inimu m2 7
Ins u ranc e P olic ies s hallnotbe s u bjec tto the ins u ranc e benc hmarking proc es s and2 8
M aintenanc e P aymentad ju s tmentd es c ribed in this S ec tion 11 . 1 . 13.29

If A D O T elec ts to retain its own ins u ranc e ad vis orto(d )30
analyze the extentof eligible premiu m inc reas es , D eveloper s hallc ooperate in good31
faith with any reas onable requ es ts for ad d itionalinformation from A D O T’ s ins u ranc e32
ad vis or. N o laterthan 30 d ays afterD eveloper’ s s u bmis s ion of the Ins u ranc e Review33
Report, A D O T willmake its d etermination of the eligible premiu m inc reas es s u bjec tto34
the ris k-alloc ation d es c ribed in S ec tion 11 . 1 . 13. 5. In the eventof a d is pu te, A D O T’ s35
d etermination s hallbe s u bjec tto the D is pu te Res olu tion P roc ed u res .36

11 . 1 . 13. 5 If the annu alins u ranc e premiu ms for the A c tu alIns u ranc e37
P olic ies , as s u c h premiu ms may be ad ju s ted pu rs u antto S ec tion 11 . 1 . 13. 4(c ), are in38
exc es s of130 % ofthe applic able Es c alated B enc hmarkM aintenanc e P eriod Ins u ranc e39
P remiu ms , A D O T willinc reas e the M aintenanc e P ric e forthe applic able yearan amou nt40
eq u alto 8 5% ofs u c h premiu ms thatare in exc es s of130 % ofthe applic able Es c alated41
B enc hmark M aintenanc e P eriod Ins u ranc e P remiu ms u ntil the next benc hmarking42
period . If the annu alins u ranc e premiu ms for the A c tu alIns u ranc e P olic y, as s u c h43
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premiu ms may be ad ju s ted pu rs u ant S ec tion 11 . 1 . 13. 4(c ), are below 7 0 % of the1
applic able Es c alated B enc hmark M aintenanc e P eriod Ins u ranc e P remiu ms , A D O T will2
red u c e the M aintenanc e P ric e forthe applic able yearin an amou ntequ alto 8 5% ofthe3
d ifferenc e between s u c h premiu ms and 7 0 % of the applic able Es c alated B enc hmark4
Ins u ranc e P remiu ms u ntilthe nextbenc hmarkingperiod .5

11 . 1 . 13. 6 Ifany ins u ranc e c overage is provid ed via d ed ic ated P rojec t-6
s pec ific limits u nd er c orporate ins u ranc e programs , D evelopers hallac c ou ntto A D O T7
forthe portion of premiu ms alloc ated to the P rojec tforthe pu rpos e of applying thes e8
ins u ranc e benc hmarking provis ions . D eveloper s hallc ons is tently apply the c orporate9
method ology u s ed for premiu m alloc ation to allc alc u lations nec es s ary to d etermine10
whetherany inc reas e ord ec reas e in the M aintenanc e P ric e is to be mad e u nd erthis11
S ec tion 11 . 1 . 13; and allc orporate c ond itions , fac ts and c irc u ms tanc es thatare the bas is12
forD eveloper’ s originald etermination ofpremiu m alloc ations to the P rojec tas d is c los ed13
in its P ropos als hallbe as s u med to hold c ons tantatalltimes , withou tregard to c hanges14
overtime in s u c h c ond itions , fac ts and c irc u ms tanc es .15

11 . 1 . 14 D efense C osts16

N o d efens e c os ts s hallbe inc lu d ed within orerod e the limits of c overage ofany1 7
ofthe ins u ranc e polic ies , exc eptthat(a)litigation and med iation d efens e c os ts may be1 8
inc lu d ed within the limits of c overage of profes s ionaland pollu tion liability polic ies ,19
(b)inves tigation and expertd efens e c os ts may als o be inc lu d ed within the limits of20
c overage of profes s ionalliability polic ies , and (c )otherd efens e c os ts may be inc lu d ed2 1
within the limits of c overage of profes s ionaland pollu tion liability polic ies with A D O T’ s2 2
priorwritten approval.23

11 . 1 . 15 C ontesting D enialofC overage24

If any ins u ranc e c arrieru nd eran ins u ranc e polic y d enies c overage with res pec t25
to any c laims reported to s u c h c arrier, u pon D eveloper’ s req u es t, A D O T and , to the26
extent nec es s ary, the other Ind emnified P arties s hall c ooperate in good faith to2 7
es tablis h whetherand to whatextentto c ontes t, and how to fu nd the c os tofc ontes ting,2 8
the d enialofc overage; provid ed , however, thatifthe reported c laim is a matterc overed29
by an ind emnity in favorofan Ind emnified P arty, then D evelopers hallbearallc os ts of30
c ontes tingthe d enialofc overage.31

11 . 1 . 16 Um brellaand Exc ess P olic ies32

D eveloper s hall have the right to s atis fy the requ is ite ins u ranc e c overage33
amou nts forliability ins u ranc e throu gh a c ombination ofprimary polic ies and u mbrella or34
exc es s polic ies . Umbrella and exc es s polic ies s hallfollow form of u nd erlying polic ies35
and s hallc omply with allins u ranc e req u irements , terms and provis ions s etforth in this36
A greementforthe applic able type ofc overage.37
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11 . 1 . 1 7 A d d itionalInsu ranc e P olic ies1

If D eveloper c arries ins u ranc e c overage in ad d ition to thatrequ ired u nd er this2
A greement, then D eveloper s hallinc lu d e A D O T and its members , d irec tors , offic ers ,3
employees , agents and A D O T C ons u ltants as ad d itionalins u red s thereu nd er, if and to4
the extentthey have an ins u rable interes t, u nles s A D O T grants an exc eption in writing.5
The ad d itionalins u red end ors ements s hallbe as d es c ribed in S ec tion 11 . 1 . 7 (c ); and6
D eveloper s hallprovid e to A D O T the proofs of c overage and c opy of the polic y7
d es c ribed in S ec tion 11 . 1 . 5. The provis ions ofS ec tions 11 . 1 . 5, 1 1 . 1 . 7 , 1 1 . 1 . 9, 1 1 . 1 . 1 0 ,8
1 1 . 1 . 15 and 11 . 2 s hallapply to alls u c hpolic ies ofins u ranc e c overage.9

11 . 1 . 1 8 A d ju stm ents in C overage A m ou nts1 0

11 . 1 . 1 8 . 1 A t leas tonc e every three years d u ring the M aintenanc e11
P eriod (c ommenc inginitially on the S u bs tantialC ompletion D ate), A D O T and D eveloper12
s hallreview and inc reas e, as appropriate, the peroc c u rrenc e and aggregate limits or13
c ombined s ingle limits for the ins u ranc e polic ies req u ired u nd er this A greementthat14
have s tated d ollaramou nts s etforth in Exhibit12 . A tthe s ame frequ enc y A D O T and15
D evelopers hallreview and ad ju s t, as appropriate, the d ed u c tibles fors u c hpolic ies .16

11 . 1 . 1 8 . 2 D eveloper s hallretain a qu alified and repu table ins u ranc e1 7
broker or ind epend ent, u naffiliated ad vis or notinvolved in the P rojec t, experienc ed in1 8
ins u ranc e brokerage and u nd erwriting prac tic es for major brid ge, highway or other19
relevanttrans portation fac ility projec ts , to analyze and rec ommend ad ju s tments , ifany,2 0
to s u c h limits and ad ju s tments to d ed u c tibles . D eveloper s halld eliver to A D O T, not21
later than 90 d ays before eac h three-year ad ju s tmentd ate, a written reportinc lu d ing22
s u c h analys is and rec ommend ations for A D O T’ s approval. A D O T willhave 45 d ays23
afterrec eiving s u c h reportto approve ord is approve the propos ed ad ju s tments to limits24
and ad ju s tments to d ed u c tibles ors elf-ins u red retentions .25

11 . 1 . 1 8 . 3 In d etermining ad ju s tments to limits and ad ju s tments to26
d ed u c tibles , D eveloperand A D O T willtake into ac c ou nt: (a)c laims and los s experienc e2 7
forthe P rojec t, provid ed thatpremiu m inc reas es d u e to ad vers e c laims experienc e s hall2 8
notbe a bas is for ju s tifying inc reas ed d ed u c tibles ; (b) the c ond ition of the P rojec t,29
inc lu d ing rec ord s of repairs , (c ) the C apitalA s s etReplac ementW ork rec ord for the30
P rojec t, (d ) the N onc omplianc e P oints rec ord for the P rojec t; and (v) then-prevailing31
Good Ind u s try P rac tic e forins u ringc omparable trans portation projec ts .32

11 . 1 . 1 8 . 4 A ny D is pu te regard ing ad ju s tments to limits orad ju s tments33
to d ed u c tibles or s elf-ins u red retentions s hallbe res olved ac c ord ing to the D is pu te34
Res olu tion P roc ed u res .35

11 . 1 . 19 C ontrac tor-C ontrolled Insu ranc e P rogram36

N othing in this A greement, inc lu d ing in Exhibit 12 , is intend ed or s hallbe37
c ons tru ed to prec lu d e u s e of a c ontrac tor-c ontrolled ins u ranc e program to fu lfillthe38
ins u ranc e req u irements u nd erthis A greement.39
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11 . 2 P rosec u tion ofC laim s1

11 . 2 . 1 Unles s otherwis e d irec ted by A D O T in writing with res pec tto A D O T’ s2
ins u ranc e c laims , D eveloper s hallbe res pons ible for reporting and proc es s ing all3
potential c laims by A D O T or D eveloper agains t the ins u ranc e polic ies req u ired4
hereu nd er. D eveloper agrees to reporttimely to the ins u rer(s ) u nd er s u c h ins u ranc e5
polic ies any and allmatters thatmay give ris e to an ins u ranc e c laim by D eveloperor6
A D O T or another Ind emnified P arty, and to promptly and d iligently pu rs u e s u c h7
ins u ranc e c laims in ac c ord anc e with the c laims proc ed u res s pec ified in s u c h ins u ranc e8
polic ies , whether for d efens e or ind emnity or both. D eveloper s hallenforc e alllegal9
rights agains tthe ins u reru nd erthe applic able ins u ranc e polic ies and applic able L aws in10
ord er to c ollec tthereon, inc lu d ing pu rs u ing nec es s ary litigation and enforc ementof11
ju d gments , provid ed thatD evelopers hallbe d eemed to have s atis fied this obligation ifa12
ju d gmentis notc ollec tible throu ghthe exerc is e oflawfu land d iligentmeans .13

11 . 2 . 2 D evelopers hallimmed iately notify A D O T, and thereafterkeep A D O T14
fu lly informed , ofany inc id ent, potentialc laim , c laim orothermatterofwhic h D eveloper15
bec omes aware thatinvolves orc ou ld c onc eivably involve an Ind emnified P arty.16

11 . 2 . 3 A D O T agrees to promptly notify D eveloper of A D O T’ s inc id ents ,1 7
potentialc laims agains tA D O T, and matters thatmay give ris e to an ins u ranc e c laim1 8
agains t A D O T, to tend er to the ins u rer A D O T’ s d efens e of the c laim u nd er s u c h19
ins u ranc e polic ies , and to c ooperate with D eveloperas nec es s ary forD eveloperto fu lfill20
its d u ties hereu nd er.2 1

11 . 2 . 4 If in any ins tanc e D eveloper has not performed its obligations22
res pec ting ins u ranc e c overage s etforth in this A greementoris u nable to enforc e and23
c ollec tany s u c h ins u ranc e forfailu re to as s ertc laims in ac c ord anc e with the terms of24
the ins u ranc e polic ies orto pros ec u te c laims d iligently, then forpu rpos es ofd etermining25
D eveloper’ s liability and the limits thereon or d etermining red u c tions in c ompens ation26
d u e from A D O T to D eveloper on ac c ou ntof available ins u ranc e, D eveloper s hallbe2 7
treated as ifithas elec ted to s elf-ins u re u pto the fu llamou ntofins u ranc e c overage that2 8
wou ld have been available had D eveloper performed s u c h obligations and not29
c ommitted s u c h failu re. N othing in the C ontrac tD oc u ments s hallbe c ons tru ed to treat30
D eveloper as elec ting to s elf-ins u re where D eveloper is u nable to c ollec td u e to the31
bankru ptc y orins olvenc y of any ins u rerthatatthe time the ins u ranc e polic y is written32
meets the ratingqu alific ations s etforthin this A rtic le 11 .33

11 . 2 . 5 If in any ins tanc e D eveloperhas notpromptly performed its obligation34
to reportto applic able ins u rers and proc es s any potentialins u ranc e c laim tend ered by35
A D O T oranotherInd emnified P arty, then A D O T orthe otherInd emnified P arty may, bu t36
is notobligated to: (a)notify D eveloperof A D O T’ s intentto reportortend erthe c laim37
d irec tly with the ins u rerand thereafterproc es s the c laim ; and (b)proc eed with reporting38
and proc es s ing the c laim ifA D O T orthe otherInd emnified P arty d oes notrec eive from39
D eveloper, within ten d ays afters o notifyingD eveloper, written proofthatD eveloperhas40
reported the c laim d irec tly to the ins u rer. A D O T or the other Ind emnified P arty may41
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d is pens e with s u c h notic e to D eveloperif A D O T orthe otherInd emnified P arty has a1
good faithbeliefthatmore rapid reportingis need ed to pres erve the c laim .2

11 . 2 . 6 D evelopers halld eliverto A D O T a report, on a polic y-by-polic y bas is ,3
within 30 d ays afterc u mu lative payments mad e by the ins u reru nd erany c overage with4
an aggregate limitexc eed ing (a)25% ofthe aggregate limitor(b)eac h ad d itional10 %5
inc rementofthe aggregate limit. The reports hallid entify the affec ted polic y and limitof6
c overage, s tate the amou ntand natu re ofeac h c laim paid , and s tate the balanc e ofthe7
c overage limitremainingavailable.8

11 . 3 RiskofL oss orD am age to P rojec t; Use ofInsu ranc e P roc eed s9

11 . 3. 1 Throu ghou t the Term , D eveloper s hall rebu ild , repair, res tore or10
replac e alllos s , d amage or d es tru c tion to the P rojec t, or to materials , eq u ipment,1 1
s u pplies and maintenanc e eq u ipmentpu rc has ed forpermanentins tallation in, orforu s e12
d u ring c ons tru c tion ormaintenanc e of, the P rojec t, whetherwithin orou ts id e the P rojec t13
RO W , regard les s ofwho has title thereto u nd erthe C ontrac tD oc u ments and regard les s14
of the c au s e of the los s , d amage or d es tru c tion; provid ed , however, that, u pon15
ac c eptanc e by a third party, D evelopers hallnotbe res pons ible forrebu ild ing, repairing,16
res toring or replac ing P rojec t-related property thatwillbe maintained by s u c h third1 7
party, u nles s s u c h property is d amaged d u e to negligentorwillfu lac ts of a D eveloper-1 8
Related Entity.19

11 . 3. 2 D evelopers hallens u re thatA D O T (a)is named as los s payee u nd er20
allbu ild er’ s ris k ins u ranc e polic ies as req u ired by this A greementand (b)willhave the21
exc lu s ive rightto rec eive c laims payments from the ins u rers u nd ers u c hpolic ies . A D O T22
willhold allins u ranc e proc eed s itrec eives as los s payee orotherwis e forany ins u red23
los s u nd ers u c h polic ies in a s eparate ins u ranc e proc eed s ac c ou ntforthe pu rpos es of,24
and to be applied in ac c ord anc e with, this S ec tion 11 . 3. Iflos s , d amage ord es tru c tion25
to the P rojec tis d eemed to be s elf-ins u red by D eveloper u nd er S ec tion 11 . 2 . 4, then,26
within 30 d ays after A D O T’ s written requ es t, D eveloper s hallpay to A D O T, as los s2 7
payee, the amou ntofins u ranc e proc eed s d eemed owing. A D O T willhold and d is pens e2 8
s u c h paymentfrom D eveloperin the s ame manneritwou ld hold proc eed s from a third29
party ins u rer.30

11 . 3. 3 Ifthe los s , d amage ord es tru c tion to the P rojec tis from a ris korevent31
c overed by a bu ild er’ s ris k polic y requ ired by this A greementor by d eemed s elf-32
ins u ranc e u nd erS ec tion 11 . 2 . 4 and the los s , d amage ord es tru c tion is notattribu table33
to a Relief Eventforwhic h A D O T owes c ompens ation to D eveloper u nd er A rtic le 14,34
then:35

A D O T willremitallc laims payments paid to A D O T, as los s(a)36
payee, from the ins u rer u nd er the bu ild er’ s ris k polic y within ten B u s ines s D ays after37
A D O T rec eives eac h s u c h payment; provid ed , however, that remittanc e of s u c h38
ins u ranc e proc eed s to D eveloper s hallnotbe a c ond ition prec ed entto D eveloper’ s39
obligation to perform the repair or replac ementW ork and s hallnotind ic ate thatthe40
repairorreplac ementW orkhas been approved and ac c epted by A D O T; and41
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D eveloper s hallbear allc os ts , inc lu d ing d elay and d is ru ption(b)1
c os ts , of repair or replac ementW ork notc overed by available ins u ranc e proc eed s ,2
inc lu d ingthe amou ntofd ed u c tibles ors elf-ins u red retentions and any c os ts in exc es s of3
ins u ranc e c overage limits .4

11 . 3. 4 Ifthe los s , d amage ord es tru c tion to the P rojec tis from a ris korevent5
c overed by a bu ild er’ s ris k polic y requ ired by this A greementor by d eemed s elf-6
ins u ranc e u nd er S ec tion 11 . 2 . 4 and the los s , d amage or d es tru c tion is c au s ed by a7
ReliefEvent, then:8

S u bjec tto the terms and c ond itions of A rtic le 14, A D O T will(a)9
reimbu rs e D eveloperforExtra W orkC os ts and D elay C os ts ofthe repairorreplac ement10
W ork to the P rojec tperformed by D eveloper and owing pu rs u antto the terms and11
c ond itions ofthis A greementand the applic able S u pplementalA greement, regard les s of12
the amou ntof ins u ranc e proc eed s or the timing of c laims payments by the ins u rers ,13
s u bjec t, however, to (i) any C laim D ed u c tibles and (ii) A D O T’ s rightto s etoff s u c h14
reimbu rs ements by any d eemed s elf-ins u ranc e thatD eveloperfails to pay to A D O T;15

If there are any ins u ranc e or d eemed s elf-ins u ranc e proc eed s(b)16
available afterpaying orreimbu rs ing A D O T fors u c h Extra W orkC os ts and D elay C os ts1 7
(exc lu d ing any C laim D ed u c tible), A D O T willnext apply s u c h available ins u ranc e1 8
proc eed s to reimbu rs e D eveloperforits c os ts to repairorreplac e the items ofproperty19
d es c ribed in S ec tion 11 . 3. 7 ;2 0

S u bjec tto the terms and c ond itions ofA rtic le 14, A D O T willbear(c )21
the Extra W orkC os ts and D elay C os ts ofthe repairorreplac ementworkto the P rojec t22
notc overed by available ins u ranc e proc eed s ord eemed s elf-ins u ranc e u nd erS ec tion23
11 . 2 . 4, inc lu d ing the amou ntof d ed u c tibles ors elf-ins u red retentions and any c os ts in24
exc es s ofins u ranc e c overage limits ; and25

D eveloper s hallbear allthe c os ts d es c ribed in S ec tion 11 . 3. 7(d )26
notc overed u nd erc lau s e (b)above.2 7

11 . 3. 5 Ifthe los s , d amage ord es tru c tion to the P rojec tis from a ris korevent2 8
thatthis A greementd oes notrequ ire to be c overed by a bu ild er’ s ris k polic y and the29
los s , d amage ord es tru c tion is notattribu table to a Relief Eventforwhic h A D O T owes30
c ompens ation to D eveloperu nd erA rtic le 14, then D evelopers hallbearalls c hed u le ris k31
and allc os ts , inc lu d ingd elay and d is ru ption c os ts , forthe repairorreplac ementW orkto32
the P rojec t, s u bjec t, however, to D eveloper’ s rights u nd erS ec tion 11 . 4.33

11 . 3. 6 Ifthe los s , d amage ord es tru c tion to the P rojec tis from a ris korevent34
thatthis A greementd oes notrequ ire to be c overed by a bu ild er’ s ris k polic y and the35
los s , d amage ord es tru c tion is attribu table to a ReliefEvent, then:36

D evelopers hallbearthe Extra W orkC os ts and D elay C os ts for(a)37
the repairorreplac ementW orkto the P rojec tu pto any applic able C laim D ed u c tible;38
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S u bjec tto the terms and c ond itions ofA rtic le 14, A D O T willbear(b)1
allfu rtherExtra W orkC os ts and D elay C os ts forthe repairorreplac ementW orkto the2
P rojec t; and3

D evelopers hallbearallthe c os ts d es c ribed in S ec tion 11 . 3. 7 .(c )4

11 . 3. 7 Exc ept to the extent there are available ins u ranc e proc eed s as5
provid ed in S ec tion 11 . 3. 3 or11 . 3. 4(b), D evelopers hallbearallc os ts , inc lu d ing Extra6
W ork C os ts and D elay C os ts , to repair or replac e, and s hallnotbe entitled to any7
c ompens ation for d elay d u e to, any los s , d amage or d es tru c tion c au s ed by a Relief8
Event or other event (exc ept A D O T’ s gros s negligenc e, rec kles s nes s or willfu l9
mis c ond u c t)to:1 0

A ny tools , mac hinery, eq u ipmentfac ilities , protec tive fenc ing,(a)11
job trailers , s c affold ing or other items of any D eveloper-Related Entity u s ed in the12
performanc e ofthe W orkbu tnotintend ed forpermanentins tallation into the P rojec t;13

A ny mac hinery, eq u ipment, fac ilities , materials , inventory,(b)14
s u pplies and otherproperty of any D eveloper-Related Entity ou ts id e the P rojec tRO W ;15
or16

A ny mac hinery, eq u ipment, fac ilities , materials , inventory,(c )1 7
s u pplies and otherproperty ofany D eveloper-Related Entity while in trans itto the S ite.1 8

11 . 3. 8 D eveloper’ s rights , if any, to C ompletion D ead line ad ju s tmentin the19
eventof los s , d amage ord es tru c tion to the P rojec ts hallbe limited to s itu ations where20
the los s , d amage ord es tru c tion is c au s ed by a ReliefEventand s hallbe s u bjec tto the21
applic able provis ions ofA rtic le 14.2 2

11 . 4 C laim s A gainstThird P arties23

11 . 4. 1 In c onnec tion with D eveloper’ s performanc e ofits obligations u nd erthe24
C ontrac tD oc u ments , inc lu d ing repair of d amage to the P rojec tc au s ed by a vehic le25
c ollis ion (e. g. , “vehic le”as d efined in A rizona Revis ed S tatu tes S ec tion 2 8 -10 1 , railroad26
train or airc raft), vand alis m or other ac ts of d es tru c tion or d amage by third parties ,2 7
D eveloper s hallhave the rightto lawfu lly pu rs u e c laims agains ts u c h third parties for2 8
d amage c au s ed to the P rojec t, exc eptas provid ed otherwis e in S ec tion 11 . 4. 3.29

11 . 4. 2 Exc eptas provid ed otherwis e in S ec tion 11 . 4. 3, if A D O T rec eives30
paymentpu rs u antto a third -party c laim regard ing d amage to the P rojec tc au s ed by the31
third party, A D O T willhold and u s e s u c h fu nd s in the s ame manner as provid ed for32
hold ingand u s ingins u ranc e proc eed s u nd erS ec tion 11 . 3.33

11 . 4. 3 S ec tions 11 . 4. 1 and 11 . 4. 2 s hallnotapply to the extentD eveloperis34
entitled u nd er this A greementto c ompens ation from A D O T for the c os tto repair or35
replac e the d es tru c tion ord amage to the P rojec t(e. g. , d amages in exc es s ofthe C laim36
D ed u c tible d u e to a c ollis ion d es c ribed in c lau s e (h)of the d efinition of Forc e M ajeu re37
Event).38
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11 . 5 A D O T’ s Rightto Rem ed y D eveloperB reac h Regard ing Insu ranc e1

If D eveloperorany S u bc ontrac torfails to provid e ins u ranc e as req u ired herein, A D O T2
willhave the right, bu tnotthe obligations , to pu rc has e s u c h ins u ranc e orto s u s pend3
D eveloper’ s right to proc eed with the W ork u ntilproper evid enc e of ins u ranc e is4
provid ed . A D O T’ s c os ts in res pec tthereof, atA D O T’ s option, s hallbe d ed u c ted from5
amou nts payable to D eveloperorreimbu rs ed by D eveloperu pon d emand from A D O T.6
N othing herein s hallprec lu d e A D O T from exerc is ing its rights and remed ies u nd er7
A rtic le 19 as a res u ltof the failu re of D eveloper or any S u bc ontrac tor to s atis fy its8
ins u ranc e obligations herein.9

11 . 6 D isc laim er1 0

D eveloper and eac h S u bc ontrac tor have the res pons ibility to make s u re thattheir11
ins u ranc e programs fittheirpartic u larneed s , and itis theirres pons ibility to arrange for12
and s ec u re any ins u ranc e c overage thatthey d eem ad vis able, whetherornots pec ified13
herein.14

15
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A RTIC L E 12 .1
W A RRA NTIES2

12 . 1 W arranties3

12 . 1 . 1 W arranty4

12 . 1 . 1 . 1 W ith res pec tto allelements of the P rojec tthatD eveloperis5
notobligated to maintain d u ring the M aintenanc e P eriod (“N on-M aintained Elements ”),6
D eveloperwarrants that:7

A llN on-M aintained Elements s hallbe free ofD efec ts ;(a)8

A ll materials and eq u ipment fu rnis hed u nd er the(b)9
C ontrac tD oc u ments forthe N on-M aintained Elements s hallbe ofgood q u ality and new;1 0
and11

A llN on-M aintained Elements s hallmeet allof the(c )12
req u irements ofthe C ontrac tD oc u ments (c ollec tively, the “W arranty”or“W arranties ”).13

12 . 1 . 1 . 2 This W arranty s ets forth the s ole warranties of D eveloperto14
and in favorofA D O T with res pec tto the W orkforthe N on-M aintained Elements , to the15
exc lu s ion ofany and allimplied warranties ofD eveloper.16

12 . 1 . 2 W arranty Term1 7

S u bjec tto extens ion u nd er S ec tion 12 . 2 , the W arranties for N on-M aintained1 8
Elements willc ommenc e u pon FinalA c c eptanc e and s hallremain in effec tu ntilone19
year after FinalA c c eptanc e (“W arranty Term”); provid ed , however, thatthe W arranty20
Term forN on-M aintained Elements thatwillbe owned by third parties s hallc ommenc e21
u pon FinalA c c eptanc e and s hallend on the earlier of (i) one year after the owner’ s2 2
ac c eptanc e; or(ii)15 months afterFinalA c c eptanc e. If A D O T d etermines thatany of23
the D & C W orkforthe N on-M aintained Elements has notmetthe s tand ard s s etforth in24
this S ec tion 12 . 1 atany time within the applic able W arranty Term , then D evelopers hall25
c orrec ts u c h D & C W ork as s pec ified in this A rtic le 12 , even if the performanc e of s u c h26
c orrec tive D & C W ork extend s beyond the applic able W arranty Term . A D O T and2 7
D evelopers hallc ond u c ta walkthrou gh ofthe P rojec tpriorto expiration ofthe W arranty2 8
Term and s hallprod u c e a pu nc hlis tofthos e items req u iringc orrec tive work.29

12 . 1 . 3 W arranty W ork30

W ithin s even d ays after D eveloper rec eives notic e from A D O T s pec ifying a31
failu re ofany ofthe W orkto s atis fy the W arranties , orofthe failu re ofany S u bc ontrac tor32
repres entation, warranty, gu arantee or obligation pertaining to N on-M aintained33
Elements whic h D eveloperis res pons ible to enforc e, D eveloperand A D O T willmu tu ally34
agree when and how D evelopers hallremed y s u c h failu re; provid ed , however, thatin35
c as e ofan emergenc y requ iring immed iate c u rative ac tion ora s itu ation whic h pos es a36
s ignific ants afety ris k, D eveloper s hallimplements u c h ac tion as itd eems nec es s ary37
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and s hallnotify A D O T ofthe u rgenc y ofa d ec is ion. D eveloperand A D O T willpromptly1
meetin ord er to agree on a remed y. If D eveloper d oes notu s e its bes tefforts to2
proc eed to effec tu ate s u c h remed y within the agreed time, or s hou ld D eveloper and3
A D O T failto reac h s u c h an agreementwithin s u c h s even-d ay period (orimmed iately in4
the c as e of emergenc y c ond itions ), A D O T willhave the right, bu tnotthe obligation, to5
perform orhave performed by third parties the nec es s ary remed y, and the c os ts thereof6
s hallbe borne by D eveloper. Reimbu rs ementtherefors hallbe payable to A D O T within7
ten d ays after D eveloper’ s rec eiptof an invoic e therefor. A lternatively, A D O T may8
d ed u c tthe amou ntof s u c h c os ts and expens es from any s u ms owed by A D O T to9
D eveloper pu rs u antto this A greement. A D O T may agree to ac c eptN onc onforming10
W orkin ac c ord anc e withS ec tion 6. 7 . 2 .1 1

12 . 1 . 4 P erm its and C osts12

D evelopers hallbe res pons ible forobtaining any requ ired enc roac hmentpermits13
and req u ired c ons ents from any otherP ers ons in c onnec tion with the performanc e of14
W orkad d res s ed u nd erthis S ec tion 12 . 1 . D evelopers hallbearallc os ts of s u c h W ork,15
inc lu d ing ad d itionaltes ting and ins pec tions , and s hallreimbu rs e A D O T orpay A D O T’ s16
expens es mad e nec es s ary thereby, inc lu d ing any c os ts inc u rred by A D O T for1 7
ind epend entqu ality as s u ranc e orqu ality c ontrolwith res pec tto s u c h W ork. D eveloper1 8
s hallpay s u c h amou nts to A D O T within ten d ays afterD eveloper’ s rec eiptof invoic es19
therefor(inc lu d ing, s u bjec tto the limitations in S ec tions 2 0 . 9 and 20 . 1 0 , any L iqu id ated2 0
D amages aris ing from orrelating to s u c h W ork). A lternatively, A D O T may d ed u c tthe21
amou ntof s u c h c os ts and expens es from any s u ms owed by A D O T to D eveloper22
pu rs u antto this A greement.23

12 . 2 A pplic ability ofW arranties to Re-D one W ork24

The W arranties s hallapply to allW ork on N on-M aintained Elements re-d one, repaired ,25
c orrec ted orreplac ed pu rs u antto the terms of this A greement. Following ac c eptanc e26
by A D O T of re-d one, repaired , c orrec ted orreplac ed W ork, the W arranties as to eac h2 7
re-d one, repaired , c orrec ted orreplac ed portion of the N on-M aintained Elements s hall2 8
extend beyond the originalW arranty Term in ord er thateac h portion of the N on-29
M aintained Elements s hallhave atleas ta one-yearterm (bu tnotto exc eed two years30
afterthe c ommenc ementofthe applic able W arranty Term).31

12 . 3 S u bc ontrac torW arranties32

12 . 3. 1 W arranty Requ irem ents33

12 . 3. 1 . 1 W ithou t in any way d erogating the W arranties and34
D eveloper’ s own repres entations and warranties and otherobligations withres pec tto all35
of the W ork, D eveloper s hallobtain from allS u bc ontrac tors for the D & C W ork, for36
period s at leas t c oterminou s with the W arranties , appropriate repres entations ,37
warranties , gu arantees and obligations with res pec tto d es ign, materials , workmans hip,38
eq u ipment, tools and s u pplies fu rnis hed by s u c h S u bc ontrac tors to effec tu ate the39
provis ions in this A rtic le 12 .40
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12 . 3. 1 . 2 D eveloper s hall c au s e S u bc ontrac tor warranties to be1
extend ed to A D O T and any third parties for whom W ork is being performed or2
eq u ipment, tools , s u pplies or s oftware is being s u pplied by s u c h S u bc ontrac tor;3
provid ed , however, thatthe foregoing requ irements hallnotapply to s tand ard , pre-4
s pec ified manu fac tu rer warranties of mas s -marketed materials , prod u c ts (inc lu d ing5
s oftware prod u c ts ), eq u ipmentors u pplies where the warranty c annotbe extend ed to6
A D O T u s ingc ommerc ially reas onable efforts . A D O T agrees to forebearfrom exerc is ing7
remed ies u nd erany s u c h warranty s o long as D eveloperis d iligently pu rs u ing remed ies8
thereu nd er.9

12 . 3. 1 . 3 A llrepres entations , warranties , gu arantees and obligations1 0
of S u bc ontrac tors s hallbe written s o as to s u rvive allA D O T ins pec tions , tes ts and11
approvals . D eveloperhereby as s igns to A D O T allofD eveloper’ s rights and interes ts in12
allextend ed warranties forperiod s exc eed ing the applic able W arranty Term whic h are13
rec eived by D eveloper from any of its S u bc ontrac tors . To the extent that any14
S u bc ontrac torwarranty wou ld be void ed by reas on ofD eveloper’ s negligenc e orfailu re15
to c omply with the C ontrac tD oc u ments in inc orporating materialorequ ipmentinto the16
W ork, D evelopers hallbe res pons ible forc orrec tings u c hd efec t.1 7

12 . 3. 2 Enforc em ent1 8

Upon rec eiptfrom A D O T of notic e of a failu re of any of the W ork to s atis fy any19
S u bc ontrac tor warranty, repres entation, gu arantee or obligation, D eveloper s hall20
enforc e or perform any s u c h repres entation, warranty, gu arantee or obligation, in21
ad d ition to D eveloper’ s otherobligations hereu nd er. A D O T’ s rights u nd erthis S ec tion22
12 . 3. 2 s hall c ommenc e at the time s u c h repres entation, warranty, gu arantee or23
obligation is fu rnis hed and s hallc ontinu e u ntilthe expiration of the W arranty Term24
(inc lu d ing extens ions thereofu nd erS ec tion 12 . 2). Untils u c h expiration, the c os tofany25
equ ipment, material, labor(inc lu d ingre-engineering)ors hippings hallbe forthe ac c ou nt26
of D eveloperif s u c h c os tis c overed by s u c h a repres entation, warranty, gu arantee or2 7
obligation, and D eveloper s hallbe requ ired to replac e or repair d efec tive eq u ipment,2 8
materialorworkmans hipfu rnis hed by S u bc ontrac tors .29

12 . 4 Effec tofA D O T orThird P arty A c tivities on W arranties30

D eveloperac knowled ges and agrees thatA D O T and third parties may perform c ertain31
operations ormaintenanc e workon orad jac entto the P rojec td u ring the period in whic h32
the W arranties are in effec tand agrees thatthe W arranties s hallapply notwiths tand ing33
s u c h ac tivities ; provid ed , however, thatD eveloper d oes nothereby waive any rights ,34
c laims orremed ies to whic hitmay be entitled as a res u ltofs u c hac tivities .35

12 . 5 No L im itation ofL iability orRem ed ies36

S u bjec tto S ec tions 20 . 9 and 20 . 1 0 , the W arranties and S u bc ontrac torwarranties :37

A re in ad d ition to allrights and remed ies available u nd er the C ontrac t(a)38
D oc u ments orapplic able L aw orin equ ity;39
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S hall not limit D eveloper’ s liability or res pons ibility impos ed by the(b)1
C ontrac tD oc u ments orapplic able L aw orin equ ity with res pec tto the W ork, inc lu d ing2
liability ford es ign d efec ts , latentc ons tru c tion d efec ts , s tric tliability, breac h, negligenc e,3
intentionalmis c ond u c torfrau d ; and4

D o notc ons titu te a c ontrac tu alorotherlimitation orrepos e period on any(c )5
c laims , rights or remed ies available to A D O T for patentor latenterrors , d efec ts or6
d efic ienc ies in d es ign, c ons tru c tion orotherW orkofD eveloper, whic h c laims , rights and7
remed ies are s u bjec tonly to applic able s tatu tes oflimitation and s tatu tes ofrepos e.8

12 . 6 D am ages forB reac h ofW arranty9

S u bjec tto S ec tions 20 . 9 and 2 0 . 1 0 and in ad d ition to A D O T’ s otherrights and remed ies1 0
hereu nd er, atlaw or in equ ity, D eveloper s hallbe liable for ac tu ald amages res u lting11
from any breac h of W arranty or any d efec t in the W ork on the N on-M aintained12
Elements , inc lu d ingthe c os tofperformanc e ofs u c hobligations by others .13

14
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A RTIC L E 13.1
P A YM ENT FO R S ERVIC ES2

13. 1 D & C P ric e3

13. 1 . 1 A m ou nt4

A s fu ll c ompens ation for the D & C W ork and all related obligations to be5
performed by D eveloper u nd er the C ontrac tD oc u ments , A D O T willpay to D eveloper6
the lu mp s u m “D & C P ric e. ”The D & C P ric e as u s ed herein s hallmean the lu mp s u m7
amou ntof$[INSERT D&C PRICE FROM PROPOSAL] , s u bjec tto ad ju s tmentfrom time8
to time to ac c ou ntforad ju s tments in S u pplementalA greements . The D & C P ric e s hall9
be inc reas ed or d ec reas ed only by a S u pplementalA greementis s u ed in ac c ord anc e1 0
with A rtic le 14 or15. The D & C P ric e s hallbe paid in ac c ord anc e with S ec tions 13. 21 1
and 13. 4.1 2

13. 1 . 2 Item s Inc lu d ed in D & C P ric e13

13. 1 . 2 . 1 D eveloper ac knowled ges and agrees that, s u bjec tonly to14
D eveloper’ s rights u nd erA rtic le 14, the D & C P ric e inc lu d es :15

A lld es igns , eq u ipment, materials , labor, ins u ranc e(a)16
and bond premiu ms , home offic e, jobs ite and other overhead , profitand s ervic es1 7
relating to D eveloper’ s performanc e of its obligations u nd er the C ontrac tD oc u ments1 8
(inc lu d ing all D & C W ork, eq u ipment, materials , labor and s ervic es provid ed by19
S u bc ontrac tors and intellec tu alproperty rights nec es s ary to perform the D & C W ork);2 0

P erformanc e of eac h and every portion of the(b)21
D & C W ork;2 2

The c os t of obtaining all Governmental A pprovals(c )23
(exc eptthos e previou s ly obtained by A D O T)related to the D & C W orkand inc u rred prior24
to the S u bs tantialC ompletion D ate;25

A llc os ts of c omplianc e with and maintenanc e of the(d )26
GovernmentalA pprovals and c omplianc e with L aws related to the D & C W ork, exc eptto2 7
the extent c omplianc e with or maintenanc e of Governmental A pprovals is the2 8
res pons ibility ofUtility C ompanies ;29

P aymentof any taxes , d u ties , permitand other fees(e)30
orroyalties impos ed with res pec tto the D & C W orkand any equ ipment, materials , labor31
ors ervic es inc lu d ed therein; and32

C ompens ation for all ris ks and c ontingenc ies(f)33
as s igned to D eveloperu nd erthe C ontrac tD oc u ments ;34
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provid ed , however, thatallof the c os ts s etforth in c lau s es (a)throu gh (f)above are1
inc lu d ed in the D & C P ric e s olely to the extents u c h c os ts relate to the D & C W ork and2
are inc u rred by D eveloperpriorto FinalA c c eptanc e.3

13. 1 . 3 A llowanc e forP ed estrian B rid ge A esthetic Treatm ents4

13. 1 . 3. 1 The D & C P ric e inc lu d es an allowanc e in the amou nt of5
$60 0 , 0 0 0 . 0 0 for c ons tru c tion of aes thetic treatments forthe Elwood S treetped es trian6
brid ge. For the Elwood S treet ped es trian brid ge aes thetic req u irements , refer to7
S ec tions D R 450 . 3. 1 . 5. 1 and 450 . 3. 1 . 6. 1 ofthe Tec hnic alP rovis ions .8

13. 1 . 3. 2 The C ity of P hoenix orits d es ign c ons u ltantwillprepare the9
d es ign for s u c h aes thetic treatments , exc ept D eveloper s hall prepare d es ign10
mod ific ations to the s tru c tu re of the Elwood S treetped es trian brid ge as nec es s ary to11
inc orporate the aes thetic treatments . D evelopers hallworkin c oord ination with the C ity12
of P hoenix and its d es ign c ons u ltantto maximize the qu ality and q u antity of aes thetic13
treatments that c an be c ons tru c ted within the $60 0 , 0 0 0 . 0 0 allowanc e. S u c h14
c oord ination s hallinc lu d e provid ing on a timely bas is d etailed c os tbreakd owns forthe15
c ons tru c tion of the propos ed aes thetic treatments and any mod ific ations to s u c h16
aes thetic treatments . D eveloper s hallc onc u rrently s u bmitto A D O T and the C ity of1 7
P hoenix alls u c h d etailed c os tbreakd owns . The d etailed c os tbreakd owns s hallbe1 8
bas ed u pon meas u red q u antities , rates , and u nitpric es forthe s ame ors imilarlaborand19
materials s etforthin S u bc ontrac ts forC ons tru c tion W ork.2 0

13. 1 . 3. 3 A D O T willpay D eveloper for c ons tru c tion of the Elwood21
S treet ped es trian brid ge aes thetic treatments bas ed on D eveloper’ s progres s in22
u nd ertaking s u c h C ons tru c tion W ork. D eveloper s hallkeep d etailed rec ord s of the23
qu antities foru nitpric ed C ons tru c tion W ork, and s halls u bmits u pporting d oc u mentation24
ofs u c hq u antities withits c orres pond ingmonthly D raw Requ es ts .25

13. 1 . 3. 4 D evelopers hallnotu s e the $60 0 , 0 0 0 . 0 0 allowanc e to c over26
the c os ts of any W ork other than c ons tru c tion of the aes thetic s treatments for the2 7
Elwood S treetped es trian brid ge. In no events hallles s than the fu llamou ntof the2 8
allowanc e be u s ed withou tA D O T’ s priorwritten approval. In no events hallD eveloper29
ac c epta d es ign forthe Elwood S treetped es trian brid ge aes thetic s the c ons tru c tion of30
whic h willc os tmore than the $60 0 , 0 0 0 . 0 0 allowanc e u nles s A D O T approves , in its s ole31
d is c retion, an inc reas e in the allowanc e. A D O T s hallhave the rightatany time to32
red u c e the D & C P ric e by an amou ntequ alto thatportion ofthe $60 0 , 0 0 0 . 0 0 allowanc e33
thatA D O T has d etermined itwillnotu s e. Ifany portion ofthe $60 0 , 0 0 0 . 0 0 allowanc e is34
nots pentto c omplete c ons tru c tion of the aes thetic treatments for the Elwood S treet35
ped es trian brid ge, the D & C P ric e s hallbe red u c ed by the u nexpend ed portion.36

13. 2 Invoic ing and P aym entforthe D & C P ric e37

The following proc es s s hallapply to invoic ing and paymentof (a)the D & C P ric e, and ,38
as applic able, (b)Extra W ork C os ts and D elays C os ts reimbu rs able to D eveloper for39
repairorreplac ementW orku nd erS ec tion 11 . 3. 3(a).40
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13. 2 . 1 NTP 1 W ork1

13. 2 . 1 . 1 D eveloper ac knowled ges and agrees thatthe amou ntof2
fu nd s available to pay forW orkpriorto is s u anc e ofN TP 2 is limited to the totalamou nt3
s etforth u nd er “N TP 1 W ork Effort”in Exhibit2-4. 1 . A c c ord ingly, A D O T has no4
obligation to make any payments to D eveloperin exc es s ofs u c hamou ntu ntils u c h time5
(ifany)as N TP 2 is is s u ed .6

13. 2 . 1 . 2 A ny D es ign W ork that D eveloper performs prior to7
s atis fac tion of the c ond itions prec ed ents etforth in S ec tion 7 . 5 s hallbe atD eveloper’ s8
ris k, as A D O T willhave no obligation to pay for or review any D es ign W ork prior to9
s atis fac tion ofs u c h c ond itions prec ed ent.1 0

13. 2 . 1 . 3 S u bjec tto S ec tions 13. 2 . 1 . 1 and 13. 2 . 1 . 2 , A D O T willpay11
D eveloperforworkau thorized by N TP 1 u pto bu tnotexc eed ing eac h ofthe res pec tive12
amou nts s etforth u nd er “N TP 1 W ork Effort”in Exhibit2-4. 1 . A D O T willpay s u c h13
amou nts notmore often than monthly, bas ed on approved D raw Requ es ts , as follows :14

ForN TP 1 mobilization, in two equ alins tallments with(a)15
the firs ttwo D raw Req u es ts afterN TP 1 , as s etforthin S ec tions 13. 3. 4. 1(a)and (b);16

Foreac h item thatis a S u bmittalu nd er“N TP 1 W ork(b)1 7
Effort”in Exhibit2-4. 1 , otherthan D es ign D oc u ments , (i)50 % ofthe amou nts hown for1 8
thatS u bmittalin Exhibit2-4. 1 with the nextD raw Requ es tafter A D O T rec eives a19
c omplete d raftof the S u bmittal, u nles s A D O T d etermines the d raftis s ignific antly20
inad eq u ate, and (ii) the remaining paymentwith the nextD raw Requ es tafter A D O T21
approves the finalS u bmittal;2 2

For D es ign W ork, monthly ac c ord ing to a D raw(c )23
Requ es tforprogres s mad e and the approved S c hed u le ofValu es forpre-N TP 2 D es ign24
W ork;25

Forthe premiu ms forbond s and ins u ranc e as s oc iated(d )26
withN TP 1 W ork, in ac c ord anc e withS ec tion 13. 3. 4. 3; and2 7

For all other items , monthly ac c ord ing to ac tu al(e)2 8
d oc u mented c os ts inc u rred and inc lu d ed in a D raw Requ es t, with any balanc e ofthe bid29
item totalremainingatis s u anc e ofN TP 2 payable in the nextD raw Requ es tthereafter.30

13. 2 . 1 . 4 Invoic es forworkau thorized by N TP 1 s hallc omply with the31
provis ions ofthis S ec tion 13. 2 . Invoic es forpremiu ms forbond s and ins u ranc e forN TP32
1 W orks hallc omply withthe provis ions ofS ec tion 13. 3. 4.33

13. 2 . 2 D raftD raw Requ estP ac kage forD & C W ork and M onthly P rogress34
M eeting35

13. 2 . 2 . 1 O n or abou t the 15th d ay of eac h month following the36
is s u anc e of N TP 1 and c ontinu ing throu gh the D raw Requ es t for the FinalD & C37
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P ayment, D evelopers halld eliverto A D O T a d raftD raw Requ es tforthe priormonthly1
period , in the form requ ired by A D O T, together with d rafts of allmaterials , reports ,2
s c hed u les , c ertific ations and others u bmittals forthatmonthlis ted in S ec tion 13. 2 . 3. 2 .3

13. 2 . 2 . 2 A teac h monthly progres s meeting, D eveloper’ s and A D O T’ s4
A u thorized Repres entatives s hallas c ertain the progres s of the W ork and verify the5
qu antities forany u nitpric ed W ork. Eac h monthly progres s meeting s hallbe attend ed6
by D eveloper and A D O T and its c ons u ltants . D eveloper’ s and A D O T’ s A u thorized7
Repres entatives s hallreview the d raftD raw Requ es treflec ting the valu e of W ork8
c ompleted as of the d ate of the progres s meeting. They s halld etermine and c alc u late9
the valu e ofW orkc ompleted :1 0

A s provid ed in S ec tion 13. 2 . 1 . 3 forN TP 1 W ork;(a)11

B as ed on qu antities and u nitpric es foru nitpric ed W ork;(b)12

B as ed on time and materials forForc e A c c ou ntW ork; and(c )13

For allother W ork, bas ed on the perc entage c ompletion of(d )14
P rojec tS c hed u le ac tivities and the valu es d is tribu ted to s u c h ac tivities in the P rogres s15
S c hed u le.16

13. 2 . 2 . 3 D eveloper’ s and A D O T’ s A u thorized Repres entatives s hall1 7
s ign the d raftD raw Requ es t, ind ic ating the portions of itthathave been approved and1 8
s etting forth the propos ed totalpaymentamou nt, whic h s hallbe the approved valu e of19
the W orkthen c ompleted les s progres s payments previou s ly mad e.2 0

13. 2 . 3 D elivery ofD raw Requ estforP aym entofD & C P ric e21

13. 2 . 3. 1 W ithin s even d ays after eac h monthly progres s meeting,2 2
D evelopers halls u bmitto A D O T five c opies ofa D raw Requ es tforthe W orkperformed23
u nd er the C ontrac tD oc u ments d u ring the immed iately prec ed ing month, in a form24
ac c eptable to A D O T and meeting allthe requ irements s pec ified herein, exc eptas25
otherwis e approved by A D O T. Eac h D raw Requ es ts hallbe bas ed u pon and u s e the26
amou nts s etforth in the approved d raftD raw Requ es t and may not inc lu d e any2 7
amou nts notapproved by A D O T in the monthly progres s meeting reviewing s u c h d raft2 8
D raw Requ es t.29

13. 2 . 3. 2 C ontents ofD raw Requ est30

Eac hD raw Requ es tmu s tc ontain the followingitems :(a)31

(i) D raw Requ es tc overs heet;32

(ii) A n u pd ated S c hed u le N arrative as d es c ribed in33
S ec tion GP 110 . 0 6. 2 . 4 ofthe Tec hnic alP rovis ions ;34
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(iii) A n approved M onthly P rogres s S c hed u le as1
d es c ribed in S ec tion GP 110 . 0 6. 2 . 7 ofthe Tec hnic alP rovis ions ;2

(iv) C ertific ation by D eveloper thatallD & C W ork3
thatis the s u bjec tof the D raw Requ es tfu lly c omplies with the requ irements of the4
C ontrac tD oc u ments s u bjec tto any exc eptions id entified in the c ertific ation;5

(v) M onthly reportofpers onnelhou rs ;6

(vi) D raw Requ es t d ata s heet(s ) and s u pporting7
d oc u ments , as req u ired by A D O T to s u pportand s u bs tantiate the amou ntrequ es ted8
(bas ed on invoic es , rec eipts and other evid enc e es tablis hing the nu mber of u nits9
d elivered for u nitpric ed W ork; bas ed on S ec tion 1 . 2 of Exhibit14 for forc e ac c ou nt10
W ork; bas ed on ac tu alc os ts as evid enc ed by invoic es for items to be paid from any11
allowanc e; and bas ed on the P rojec tS c hed u le forallotherD & C W ork)and s howing the12
maximu m amou nt payable bas ed on the then applic able M aximu m A llowable13
C u mu lative D raw;14

(vii) D B E M onthly Utilization P rogres s Reportin a15
formatreas onably s atis fac tory to A D O T as req u ired in S ec tion 1 8 . 0 2 . 2 of the D B E16
S pec ialP rovis ions (Exhibit7 );1 7

(viii) O JT M onthly P rogres s Report, O JT Trainee1 8
S tatu s Reportand s u pplementalorrevis ed O JT S c hed u le, eac h in the form and c ontent19
s pec ified in the O JT S pec ialP rovis ions (Exhibit8 );2 0

(ix) C as h flow c u rves and c omparis on to the21
M aximu m A llowable C u mu lative D raw;2 2

(x) If the D raw Requ es tinc lu d es Utility W ork, a23
s u mmary narrative ofthe UtilityW orkperformed d u ringthe applic able month; and24

(xi) S u c h other items as A D O T reas onably25
requ es ts .26

In ad d ition to the requ irements s et forth in(b)2 7
S ec tion 13. 2 . 3. 2(a), no D raw Requ es ts hallbe c ons id ered c omplete u nles s it:2 8

(i) D es c ribes in d etailthe s tatu s of c ompletion as29
itrelates to the P rojec tS c hed u le;30

(ii) S ets forth s eparately and in d etailthe related31
payments thatare then d u e in ac c ord anc e with the P rojec tS c hed u le and the payments32
thatare then d u e in ac c ord anc e with the M aximu m A llowable C u mu lative D raw, as of33
the end ofthe priormonth;34

(iii) S ets forth in d etail the amou nts paid to35
S u bc ontrac tors (inc lu d ing S u ppliers and S u bc ontrac tors at lower tiers ) from the36
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payments mad e by A D O T to D eveloperwith res pec tto the D raw Requ es ts u bmitted two1
months prior;2

(iv) Inc lu d es affid avits of payment and3
u nc ond itionalwaivers of c laims in form s atis fac tory to A D O T exec u ted by D eveloper4
and eac h S u bc ontrac torwith res pec tto allamou nts paid in c onnec tion with the D raw5
Requ es ts u bmitted two months prior; and6

(v) S ets forth s eparately and in d etailthe total7
amou ntd u e from Utility C ompanies for: (A )Utility B etterments ; and (B )any otherW ork8
forwhic hthe Utility C ompany has c os tres pons ibility.9

13. 2 . 3. 3 D eveloper ac knowled ges thatA D O T willobtain fu nd ing for10
portions ofthe W orkfrom variou s s ou rc es , and agrees to s egregate billings foralls u c h11
W ork in a formatreas onably requ es ted by A D O T and with d etailand information as12
reas onably requ es ted by A D O T.13

13. 2 . 4 D raw Requ estC overS heetC ontents14

The D raw Requ es tc over s heets hallinc lu d e the following: (a) P rojec tnu mber15
and title; (b) Requ es tnu mber (nu mbered c ons ec u tively s tarting with “1”); (c ) Total16
amou ntearned to d ate forthe P rojec t; and (d )A u thorized s ignatu re, title ofs igner, and1 7
d ate ofs ignatu re.1 8

13. 2 . 5 C ertific ation by P rofessionalS ervic es Q u ality C ontrolM anager19
and C onstru c tion Q u ality A c c eptanc e Firm2 0

Eac h D raw Requ es t s hall inc lu d e a c ertific ate s igned and s ealed by the21
P rofes s ional S ervic es Q u ality M anager and the C ons tru c tion Ind epend ent Q u ality22
M anager, as appropriate, in a form ac c eptable to A D O T, c ertifyingthat:23

Exc eptas s pec ific ally noted in the c ertific ation, allW ork thatis(a)24
the s u bjec t of the D raw Requ es t, inc lu d ing that of P rofes s ional S ervic es firms ,25
S u bc ontrac tors , and S u ppliers , has been c hec ked or ins pec ted by the P rofes s ional26
S ervic es Q u ality M anager, with res pec tto P rofes s ionalS ervic es , and the C ons tru c tion2 7
Ind epend entQ u ality M anager, withres pec tto the C ons tru c tion W ork;2 8

Exc eptas s pec ific ally noted in the c ertific ation, allW ork thatis(b)29
the s u bjec t of the D raw Requ es t c onforms to the requ irements of the C ontrac t30
D oc u ments ;31

A llofthe meas u res and proc ed u res provid ed in the P rofes s ional(c )32
S ervic es Q u ality M anagementP lan and the C ons tru c tion Q u ality M anagementP lan are33
fu nc tioningproperly and are beingfollowed ;34

The P rofes s ional S ervic es perc entages and c ons tru c tion(d )35
perc entages ind ic ated are ac c u rate and c orrec t; and36
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A llqu antities for whic h paymentis requ es ted on a u nitpric e(e)1
bas is are ac c u rate.2

13. 2 . 6 P aym entby A D O T3

13. 2 . 6. 1 W ithin ten B u s ines s D ays after A D O T rec eives the D raw4
Requ es t(inc lu d ing allmaterials and reports req u ired u nd er S ec tion 13. 2 . 3. 2)and the5
related D raw Requ es t C ertific ate, A D O T will review the D raw Requ es t and all6
attac hments thereto forc ons is tenc y with the d raftD raw Requ es tpac kage prepared at7
the mos trec entmonthly progres s meeting and c onformity with allrequ irements of the8
C ontrac tD oc u ments , and s hallnotify D eveloperof the amou ntapproved forpayment9
and s pec ify the reas on ford is approvalof any remaining invoic ed amou nts . D eveloper10
may inc lu d e s u c h d is approved amou nts in the next month’ s D raw Requ es t after11
c orrec tion of the d efic ienc ies noted by A D O T (alls u c h d is approved amou nts s hallbe12
d eemed in D is pu te u nles s otherwis e agreed ).13

13. 2 . 6. 2 N o laterthan the C ontrac tor C yc le Key D ate firs toc c u rring14
after the ten B u s ines s D ay period d es c ribed in S ec tion 13. 2 . 6. 1 , A D O T willpay15
D eveloper the amou ntof the D raw Requ es tapproved for paymentles s any amou nts16
thatA D O T is otherwis e entitled to withhold ord ed u c t.1 7

13. 2 . 6. 3 For W ork au thorized by N TP 1 , A D O T willnothave any1 8
obligation to pay D eveloperany amou nt: that(a)is inc ons is tentwith S ec tion 13. 2 . 1 . 3;19
(b)was notapproved d u ring the monthly progres s meeting reviewing the d raftinvoic e2 0
fors u c h month; or(c )wou ld res u ltin aggregate payments in exc es s of the M aximu m21
A llowable C u mu lative D raw forthe monthin whic hthe D raw Requ es tis rec eived .2 2

13. 2 . 6. 4 ForW orkau thorized by N TP 2 and N TP 3, in no events hall23
A D O T have any obligation to pay D eveloper any amou ntthat: (a) wou ld res u ltin24
paymentfor any ac tivity in exc es s of the valu e of the ac tivity times the c ompletion25
perc entage ofs u c h ac tivity (fornon-u nitpric ed W ork); (b)was notapproved d u ring the26
monthly progres s meeting reviewing the d raftinvoic e fors u c h month; or(c )wou ld res u lt2 7
in aggregate payments hereu nd erin exc es s of(i)the overallc ompletion perc entage for2 8
the P rojec tmu ltiplied by the C ontrac t P ric e (for non-u nitpric ed W ork); or (ii) the29
M aximu m A llowable C u mu lative D raw for the month in whic h the D raw Requ es tis30
rec eived .31

13. 3 L im itations, D ed u c tions and Exc lu sions32

13. 3. 1 M axim u m A llowable C u m u lative D raw33

13. 3. 1 . 1 The aggregate amou ntof progres s payments to D eveloper34
ou tofthe D & C P ric e (inc lu d ing mobilization payments )s hallnotexc eed atany time the35
then applic able M aximu m A llowable C u mu lative D raw, as it may be mod ified by36
S u pplementalA greementoramend ment, withou tthe priorwritten approvalof A D O T in37
its s ole d is c retion.38
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13. 3. 1 . 2 The d etermination of whetherprogres s payments ou tof the1
D & C P ric e willexc eed the then applic able M aximu m A llowable C u mu lative D raw s hall2
be d etermined as ifthere are no d ed u c tions therefrom u nd erS ec tion 13. 3. 2 .3

13. 3. 1 . 3 The M aximu m A llowable C u mu lative D raw s hallnot limit4
payment for S u pplemental A greement W ork u nles s otherwis e s pec ified in the5
S u pplementalA greement. The M aximu m A llowable C u mu lative D raw s hallbe revis ed6
from time to time, as appropriate, to ac c ou ntfor any c hanges in the D & C P ric e as7
evid enc ed by S u pplementalA greements . In ad d ition, ifD eveloperand A D O T mu tu ally8
agree in writing to a d ifferentc u mu lative expend itu re rate atany time other than the9
M aximu m A llowable C u mu lative D raw, then the P arties s hall amend Exhibit 610
ac c ord ingly and s u c h revis ed rate s hall thereafter be the M aximu m A llowable11
C u m u lative D raw.1 2

13. 3. 1 . 4 IfD evelopers atis fac torily performs D & C W orkwhic h entitles13
itto paymentfrom the D & C P ric e bu tpaymentofany portion earned is d eferred d u e to14
the then applic able M aximu m A llowable C u mu lative D raw, then D evelopermay inc lu d e15
the d eferred portion in any s u bs eq u entD raw Requ es t, the paymentof whic h willbe16
s u bjec tto the then applic able M aximu m A llowable C u mu lative D raw.1 7

13. 3. 1 . 5 IfD evelopers atis fac torily performs D & C W orkwhic h entitles1 8
itto paymentfrom the D & C P ric e bu tpaymentofany portion earned is d eferred d u e to19
the then applic able M aximu m A llowable C u mu lative D raw, then, u pon D eveloper's20
req u es t, A D O T willprovid e reas onable c ertific ation ofs u c h d eferred amou ntowing from21
A D O T to D eveloper. N otwiths tand ing any otherprovis ion in this A greement, D eveloper22
may as s ign allorany portion of its rights , title and interes ts in and to paymentof s u c h23
amou nts c ertified by A D O T, orto any otherpaymentmad e orowed by A D O T u nd erthis24
A greement, to any P ers on from whic h D eveloper obtains financ ing to c omplete any25
portion ofthe W ork.26

13. 3. 2 D ed u c tions and W ithhold ings2 7

13. 3. 2 . 1 A D O T may d ed u c t(1)from eac h paymentofthe D & C P ric e,2 8
inc lu d ing the FinalD & C P ayment, any of the following applic able to the D & C W ork or29
ac c ru ing prior to FinalA c c eptanc e, and (2) from eac h paymentof the M aintenanc e30
P ric e, any of the following applic able to the M aintenanc e S ervic es orac c ru ing d u ring31
the M aintenanc e P eriod :32

A ny A D O T orthird party L os s es forwhic h D eveloper(a)33
is res pons ible hereu nd erand whic h are notc overed by ins u ranc e proc eed s , exc eptin34
the c as e where the u nd erlying c laim agains tD eveloperis s tillthe s u bjec tofa legitimate35
D is pu te;36

A ny L iqu id ated D amages orN onc omplianc e C harges(b)37
thathave ac c ru ed as ofthe d ate ofthe applic ation forpaymentorforD & C W orkthatare38
antic ipated to ac c ru e bas ed on the S u bs tantialC ompletion and FinalA c c eptanc e d ates39
s hown in the c u rrentP rojec tS c hed u le;40
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A ny s u ms expend ed by orowing to A D O T as a res u lt(c )1
ofD eveloper’ s failu re to maintain the Rec ord D rawings ;2

A ny s u ms expend ed by A D O T in performing any of(d )3
D eveloper’ s obligations u nd er the C ontrac tD oc u ments whic h D eveloper has failed to4
perform ; and5

A ny other s u ms thatA D O T is entitled to rec over or(e)6
withhold from D eveloper u nd er the terms of this A greement, inc lu d ing any c arry-over7
d ed u c tions (inc lu d ing for N onc omplianc e C harges and L iqu id ated D amages ) or other8
ad ju s tments from priormonths notyetpaid by D eveloper.9

13. 3. 2 . 2 A D O T may d ed u c t from payments of the D & C P ric e,1 0
inc lu d ing the FinalD & C P ayment, the c os ts to ac q u ire any parc elorpartialparc el, orto11
ac q u ire any Temporary C ons tru c tion Eas ementon any parc elorpartialparc el, id entified12
in Exhibit2-3, orid entified pu rs u antto S ec tion 5. 6, forwhic h D eveloperrec eives c red it13
foravoid ing bu tu ltimately c annotavoid in c ompleting the D & C W ork. In s u c h a c as e,14
the amou ntd ed u c ted s hallc over the c os ts to ac q u ire the parc elor partialparc elor15
Temporary C ons tru c tion Eas ement, as applic able, u p to the amou nt of the c red it16
rec eived by D eveloperplu s , in the c as e of thos e id entified in Exhibit2-3, 50 % of any1 7
ad d itionalc os ts in exc es s of the c red it. S u c h c os ts to ac q u ire s hallinc lu d e: (a) the1 8
ac q u is ition or c ond emnation pric e; (b)s everanc e d amages (inc lu d ing c os t-to-c u re19
d amages ); (c ) reloc ation c os ts ; and (d ) d emolition c os ts , if partof the prior c red it20
rec eived by D eveloper. D eveloper s hallnotbe entitled to any C ompletion D ead line21
ad ju s tmentfor failu re to avoid parc els or partialparc els id entified in Exhibit2-3 or22
id entified pu rs u antto S ec tion 5. 6. The provis ions ofthis S ec tion 13. 3. 2 . 2 d o notapply,23
however, where the parc elor partialparc elor Temporary C ons tru c tion Eas ement24
thereon is req u ired as A D O T A d d itionalP roperty.25

13. 3. 2 . 3 The failu re by A D O T to d ed u c tany of the s u ms s etforth in26
S ec tions 13. 3. 2 . 1 or13. 3. 2 . 2 from a payments hallnotc ons titu te a waiverof A D O T’ s2 7
rightto s u c h s u ms . N otwiths tand ing the foregoing, any L iqu id ated D amages oroffs ets2 8
related to the D & C W ork s hallbe d ed u c ted s olely from the D & C P ric e and any29
L iqu id ated D amages oroffs ets related to the M aintenanc e S ervic es s hallbe d ed u c ted30
s olely from the O & M P ric e.31

13. 3. 3 Uninc orporated M aterials; L ong L ead Item s32

13. 3. 3. 1 A D O T will not pay D eveloper for materials not yet33
inc orporated in the W orku nles s allofthe followingc ond itions are met:34

M aterials hallbe: (i)d elivered to the S ite; (ii)d elivered(a)35
to D eveloper and promptly s tored by D eveloper in bond ed s torage at a loc ation36
approved by A D O T in its good faith d is c retion; or(iii)s tored ata S u pplier’ s fabric ation37
s ite, whic h mu s tbe a bond ed c ommerc ialloc ation approved by A D O T, in its good faith38
d is c retion;39



A rizona D epartmentofTrans portation 169 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

If s u c h materials are s tored atany s ite notapproved(b)1
by A D O T, D evelopers hallac c eptres pons ibility forand pay allpers onaland property2
taxes thatmay be levied agains tA D O T by any s tate ors u bd ivis ion thereofon ac c ou nt3
ofs u c h s torage ofs u c hmaterial;4

D eveloper s hall s u bmit c ertified bills for s u c h(c )5
materials with the D raw Requ es t, as a c ond ition to paymentfors u c h materials . A D O T6
willallow only s u c h portion ofthe amou ntrepres ented by thes e bills as , in its good faith7
d is c retion, is c ons is tentwiththe reas onable c os tofs u c hmaterials ; and8

A lls u c h materials thatmeetthe requ irements of the(d )9
C ontrac tD oc u ments s hallbe and bec ome the property ofA D O T. D eveloperatits own10
c os ts hallpromptly exec u te, ac knowled ge and d eliverto A D O T properbills of s ale or11
otherins tru ments in writing in a form ac c eptable to A D O T c onveying and as s u ring to12
A D O T title to s u c h materialinc lu d ed in any D raw Requ es t, free and c learof allL iens .13
D eveloper, atits own c os t, s hallc ons pic u ou s ly mark s u c h materialas the property of14
A D O T, s hallnotpermits u c h materials to bec ome c ommingled with non-A D O T-owned15
property orwith materials thatd o notc onform with the C ontrac tD oc u ments , and s hall16
take s u c h others teps , ifany, as A D O T may requ ire orregard as nec es s ary to ves ttitle1 7
to s u c hmaterialin A D O T free and c learofL iens .1 8

13. 3. 3. 2 Forthe avoid anc e ofd ou bt, A D O T willnotpay D eveloperfor19
long lead items ord ered for the P rojec tu nles s s u c h items meetthe requ irements s et20
forthin S ec tion 13. 3. 3. 1 .2 1

13. 3. 4 M obilization P aym ents; B ond and Insu ranc e P rem iu m s22

13. 3. 4. 1 D evelopers hallbe entitled to paymentformobilization in an23
amou ntequ alto the les s erof(1)the bid item pric e formobilization s etforth in Exhibit2-24
4. 1 or(2)5% ofthe D & C P ric e (otherthan mobilization). This amou nts hallbe fixed (i. e.25
not ad ju s ted by any C laim or S u pplemental A greement), and s hall be paid in26
ins tallments as follows :2 7

The firs t payment for mobilization s hall be in an(a)2 8
amou ntnotto exc eed 1 0 % ofthe totalpaymentformobilization, payable as partofthe29
firs tD raw Requ es tfollowingN TP 1 ;30

The s ec ond paymentfor mobilization s hallbe in an(b)31
amou ntnotto exc eed 1 0 % ofthe totalpaymentformobilization, payable as partofthe32
s ec ond D raw Requ es tfollowingN TP 1 ;33

The third payment for mobilization s hallbe in an(c )34
amou ntnotto exc eed 30 % ofthe totalpaymentformobilization, payable as partofthe35
firs tD raw Requ es tfollowingN TP 2 ;36

The fou rth paymentfor mobilization s hallbe in an(d )37
amou ntnotto exc eed 25% ofthe totalpaymentformobilization, payable as partofthe38
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firs td raftrequ es tafter5% ofthe D & C P ric e is earned on items otherthan mobilization;1
and2

The fifth payment for mobilization s hall be in the(e)3
remaining amou ntofthe totalpaymentformobilization, payable as partofthe firs td raft4
requ es tafter10 % ofthe D & C P ric e is earned on items otherthan mobilization.5

13. 3. 4. 2 The amou nts paid u nd erS ec tion 13. 3. 4. 1 s hallbe taken into6
ac c ou ntin as s es s ing whether c u mu lative payments are within the then applic able7
M aximu m A llowable C u mu lative D raw.8

13. 3. 4. 3 A D O T willpay D eveloperas partof the firs tD raw Requ es t9
following N TP 1 the portion of the D & C P ric e alloc able to bond and ins u ranc e1 0
premiu ms , as s etforth in the P ropos al, to reimbu rs e D eveloperforbond and ins u ranc e11
premiu ms ac tu ally paid , withou tmarku p. The amou nts paid u nd erthis S ec tion 13. 3. 4. 312
s hallbe taken into ac c ou ntin as s es s ing whether c u mu lative payments are within the13
then applic able M aximu m A llowable C u mu lative D raw.14

13. 3. 5 Equ ipm ent15

A D O T willnotpay ford irec tc os ts of eq u ipment. C os ts of eq u ipment, whether16
new, u s ed orrented , and to the extentnotinc lu d ed in the mobilization payments u nd er1 7
S ec tion 13. 3. 4, s hallbe alloc ated to and paid foras partofthe ac tivities with whic h the1 8
eq u ipmentis as s oc iated , in a manner whic h is c ons is tentwith the requ irements of19
S ec tion 1 . 2 . 3 ofExhibit14.2 0

13. 4 FinalD & C P aym ent21

FinalD & C P aymentforallD & C W orkwillbe mad e as follows .2 2

13. 4. 1 A pplic ation forFinalD & C P aym ent23

13. 4. 1 . 1 O n or abou tthe d ate of FinalA c c eptanc e, D eveloper s hall24
prepare and s u bmita propos ed A pplic ation forFinalD & C P aymentto A D O T s howing25
the propos ed totalamou ntd u e D eveloperas ofthe d ate ofFinalA c c eptanc e, inc lu d ing26
any amou nts owingfrom S u pplementalA greements .2 7

13. 4. 1 . 2 In ad d ition to meeting all other requ irements for D raw2 8
Requ es ts hereu nd er, the A pplic ation forFinalD & C P ayments hallpropos e a s c hed u le29
of payments that d o not exc eed the M aximu m C u mu lative A llowable D raw (plu s30
amou nts owingpu rs u antto S u pplementalA greements ).31

13. 4. 1 . 3 The A pplic ation for Final D & C P ayment s hall lis t all32
ou ts tand ing Relief EventN otic es and Relief Requ es ts , s tating the amou ntatis s u e33
as s oc iated witheac hs u c hReliefEventN otic e and ReliefRequ es t.34

13. 4. 1 . 4 The A pplic ation for Final D & C P ayment s hall als o be35
ac c ompanied by:36
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Evid enc e regard ing the s tatu s of all exis ting or(a)1
threatened c laims and s top notic es of S u bc ontrac tors , S u ppliers , laborers , Utility2
C ompanies and orotherthird parties agains tD eveloper, A D O T orthe P rojec t;3

C ons ent of any Gu arantors and S u rety to the(b)4
propos ed payments c hed u le;5

S u c h otherd oc u mentation as A D O T may reas onably(c )6
requ ire; and7

The releas e d es c ribed in S ec tion 13. 4. 4, exec u ted by(d )8
D eveloper.9

13. 4. 1 . 5 P rior applic ations and payments s hall be s u bjec t to10
c orrec tion in the A pplic ation forFinalD & C P ayment. Relief EventN otic es and Relief11
Requ es ts filed c onc u rrently with the A pplic ation for FinalD & C P ayment mu s t be12
otherwis e timely and meetallrequ irements u nd erA rtic le 14.13

13. 4. 2 A D O T’ s obligation to make payment to D eveloper bas ed on the14
A pplic ation for FinalD & C P aymentis c ond itioned on A D O T’ s rec eiptof an exec u ted15
releas e meeting the requ irements of S ec tion 13. 4. 4 and otherwis e s atis fac tory in form16
and c ontentto A D O T. The paymentamou ntwillbe red u c ed by any amou nts d ed u c tible1 7
u nd erS ec tion 13. 3.1 8

13. 4. 3 A D O T may withhold from the FinalD & C P ayments u c h amou ntas19
A D O T d eems ad vis able to c overany amou nts owing or whic h may bec ome owing to20
A D O T by D eveloper, inc lu d ing c os ts to c omplete or remed iate u nc ompleted W ork or21
N onc onformingW ork.2 2

13. 4. 4 The exec u ted releas e from D evelopers hallbe from any and allC laims23
of D eveloper aris ing from the D & C W ork, and s hallreleas e and waive any c laims24
agains tthe Ind emnified P arties , exc lu d ing only thos e matters id entified in any Relief25
EventN otic es and Relief Requ es ts thathave been timely d elivered and are lis ted as26
ou ts tand ing in the A pplic ation for Final D & C P ayment. The releas e s hall be2 7
ac c ompanied by an affid avitfrom D eveloperc ertifyingthat:2 8

A llD & C W orkhas been performed in s tric tac c ord anc e with the(a)29
requ irements ofthe C ontrac tD oc u ments ;30

D eveloper has res olved any c laims mad e by S u bc ontrac tors ,(b)31
S u ppliers , Utility C ompanies , laborers , orotherthird parties agains tD eveloper, A D O T32
orthe P rojec t(exc eptthos e lis ted by D eveloperin ac c ord anc e withS ec tion 13. 4. 1 . 4(a));33

D eveloperhas no reas on to believe thatany P ers on has a valid(c )34
c laim agains tD eveloper, A D O T or the P rojec twhic h has notbeen c ommu nic ated in35
writingby D eveloperto A D O T as ofthe d ate ofthe c ertific ate; and36
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A llgu arantees , W arranties , the D & C P aymentB ond , the D & C(d )1
P erformanc e B ond (or, ifapplic able, W arranty B ond ), the M aintenanc e P aymentB ond ,2
and the M aintenanc e P erformanc e B ond are in fu llforc e and effec t.3

13. 4. 5 P riorReliefRequ es ts thatare notin D is pu te s hallbe rec onc iled in the4
FinalA pplic ation forD & C P ayment.5

13. 4. 6 A D O T willreview D eveloper’ s propos ed A pplic ation for FinalD & C6
P ayment, and within 20 B u s ines s D ays after rec eiptwilld eliver to D eveloper any7
c hanges or c orrec tions . A ny c hanges or c orrec tions mad e pu rs u ant to this8
S ec tion 13. 4. 6 willbe reflec ted in an u pd ated payment s c hed u le s howing the net9
amou ntowed to D eveloperby applic able period .1 0

13. 4. 7 A D O T willfu lfillits paymentobligations in res pec tof the D & C W ork11
u nd erthis A greementby paying the amou nts id entified in S ec tion 13. 4. 6, in ac c ord anc e12
withthe s c hed u le d es c ribed in S ec tion 13. 4. 6.13

13. 5 M aintenanc e P ric e14

13. 5. 1 D u ring the M aintenanc e P eriod , in fu ll c ons id eration for the15
performanc e by D eveloper of its d u ties and obligations related to the M aintenanc e16
S ervic es , A D O T willpay the M aintenanc e P ric e in the amou nts d etermined as s etforth1 7
in S ec tions 13. 5. 3 and 13. 5. 4, s u bjec tonly to s u c h ad d itions to and d ed u c tions from the1 8
c ompens ation as may be provid ed forpu rs u antto this A rtic le 13 and S ec tion 9. 6. 2 . 2 ,1 9
and A rtic les 14, 15, 1 7 and 20 , inc lu d ing d ed u c tions for L iqu id ated D amages and2 0
N onc omplianc e C harges . The term “M aintenanc e P ric e”as u s ed herein s hallmean21
(a)the s u m of the A nnu alRou tine M aintenanc e P ayments s etforth in the Rou tine22
M aintenanc e B reakd own (Exhibit2-4. 4), plu s (b)the s u m of the A nnu alC apitalA s s et23
Replac ement W ork P ayments s et forth in the C apital A s s et Replac ement W ork24
B reakd own (Exhibit2-4. 5), eac has ad ju s ted pu rs u antto S ec tion 13. 5. 6.25

13. 5. 2 A D O T will pay the M aintenanc e P ric e in ac c ord anc e with this26
S ec tion 13. 5 and S ec tion 13. 6. Exc eptfor the ad ju s tments and d ed u c tions to the2 7
M aintenanc e P ric e otherwis e d es c ribed herein, the M aintenanc e P ric e (and the2 8
ind ivid u alc omponents thereof)s hallbe inc reas ed ord ec reas ed only by a S u pplemental29
A greementis s u ed in ac c ord anc e with A rtic le 14 or 15 or by an amend mentto this30
A greement. The obligation of A D O T to pay the M aintenanc e P ric e to D evelopers hall31
c ommenc e u pon the s tartofthe M aintenanc e P eriod and no portion ofthe M aintenanc e32
P ric e s hallbe payable on ac c ou ntof s ervic es provid ed : (a)as partof the D & C W ork;33
(b)priorto the S u bs tantialC ompletion D ate; or(c )afterthe termination orexpiration this34
A greement.35

13. 5. 3 Eac h ofyear1 throu gh 30 as lis ted in Exhibits 2-4. 4 and 2-4. 5 means36
the 12-month period beginning on the S u bs tantial C ompletion D ate and eac h37
annivers ary of the S u bs tantialC ompletion D ate thereafter d u ring the M aintenanc e38
P eriod . If the M aintenanc e P eriod is les s than 30 years bec au s e the S u bs tantial39
C ompletion D ate oc c u rs later than the S u bs tantialC ompletion D ead line, then the40
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A nnu al Rou tine M aintenanc e P ric e P ayments in the Rou tine M aintenanc e P ric e1
B reakd own falling beyond the end ofthe M aintenanc e P eriod s hallbe nu lland void and2
s hallnotbe owingto D eveloper.3

13. 5. 4 IfD eveloperperforms C apitalA s s etReplac ementW orkin a yearother4
than the yearfors u c h W orkand paymentthereforlis ted in Exhibit2-4. 5, A D O T willpay5
the applic able A nnu alC apitalA s s etReplac ementW orkP aymentin the yearoryears in6
whic h s u c h W ork is ac tu ally performed , es c alated as provid ed in S ec tion 13. 5. 6 to the7
yearoryears of payment. If the C apitalA s s etReplac ementW ork mu s tbe performed8
earlierthan the yearlis ted and as a res u ltfu rtherC apitalA s s etReplac ementW orkthat9
is nots c hed u led forpaymentin Exhibit2-4. 5 mu s tbe performed by D eveloperlaterin10
the M aintenanc e P eriod to meetthe requ irements of the C ontrac tD oc u ments , A D O T11
willhave no obligation to make ad d itionalpayments therefor, exc eptto the extent12
c ompens able u nd erA rtic le 14.13

13. 5. 5 Every month d u ring the M aintenanc e P eriod , s u bjec tto d ed u c tions as14
permitted herein, A D O T willpay D eveloperforM aintenanc e S ervic es performed u nd er15
this A greementa “M onthly D is bu rs ement”c ompos ed ofthe s u m of:16

The amou nt equ al to one-twelfth of the A nnu al Rou tine(a)1 7
M aintenanc e P ayments hown as owingto D eveloperin the applic able year; plu s1 8

S u bjec tto S ec tion 13. 5. 4, the amou ntequ alto the valu e of the(b)19
C apitalA s s etReplac ementW ork (if any) ac tu ally c ompleted d u ring the prior month,2 0
whic h valu e s hall be d etermined bas ed on (i) the perc entage c ompletion of the21
c orres pond ing C apitalA s s etReplac ementW ork, and (ii)the pric ing forthe applic able22
C apitalA s s etReplac ementW ork.23

S u c h M onthly D is bu rs ements s hallbe payable pu rs u antto M aintenanc e D raw Requ es ts24
s u bmitted in ac c ord anc e withS ec tion 13. 6.25

13. 5. 6 The annu alpayments of the M aintenanc e P ric e willbe es c alated or26
red u c ed as d es c ribed in this S ec tion 13. 5. 6. The P arties s hall d oc u ment s u c h2 7
es c alations or red u c tions annu ally in a S u pplementalA greement, or as otherwis e2 8
mu tu ally agreed .29

Eac h A nnu alRou tine M aintenanc e P aymentwillbe es c alated or(a)30
red u c ed bas ed on c hanges in C P I, as follows :31

� � � � � � � � 	� � � � � � 	� � � � � � � 	� � � � � � � � � � � 	� � � � � � � � � � � 	Y
= � � � � � � 	� � � � � � � 	� � � � � � � � � � � 	� � � � � � � 	� � � � 	�
× ( � � � � � � � )	�

W here:32
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� � � � � � 	� � � � � � � 	� � � � � � � � � � � 	� � � � � � � � � � � 	Y = the applic able year’ s1
A nnu alRou tine M aintenanc e P aymentas lis ted in Exhibit2-4. 4;2

“C P I”= the C P Iforthe month thatis three months priorto the month in3
whic hYear“Y”c ommenc ed ; and4

B C P I=B as e C P I.5

Ifthe C P Iis notpu blis hed fora d es ignated month above, then the P arties s hallu s e the6
nextearliermonthforwhic hitis pu blis hed .7

Eac h A nnu alC apitalA s s etReplac ementW ork P aymentwillbe(b)8
es c alated orred u c ed bas ed on c hanges in C C I, as follows :9

� � � � � � � � 	� � � � � � 	� � � � � � � 	� � � � � 	� � � � � � � � � � � 	� � � � 	� � � � � � � � � � � 	Y
= � � � � � � 	� � � � � � � 	� � � � � 	� � � � � � � � � � � 	� � � � 	� � � � � � � 	� � � � 	�
× ( � � � � � � � )	�

W here:1 0

� � � � � � 	� � � � � � � 	� � � � � 	� � � � � � � � � � � 	� � � � 	� � � � � � � 	� � � � 	� = the applic able11
year’ s A nnu alC apitalA s s etReplac ementW ork P ayment as lis ted in12
Exhibit2-4. 5;13

“C C I”=the C C Iforthe monththatis three months priorto the beginningof14
eac h year in whic h expend itu re of the applic able year’ s A nnu alC apital15
A s s etReplac ementW orkP aymentac tu ally oc c u rs ; and16

B C C I=B as e C C I.1 7

Ifthe C C Iis notpu blis hed fora d es ignated month above, then the P arties s hallu s e the1 8
nextearliermonthforwhic hitis pu blis hed .19

For inc reas es in either an A nnu al Rou tine M aintenanc e(c )20
P ayment or an A nnu al C apital A s s et Replac ement W ork P ayment pu rs u ant to21
S ec tion 14. 1 . 5. 2 , s u c h inc reas es willbe es c alated or red u c ed in the s ame manner,2 2
exc eptthatthe B C P IorB C C I, as applic able, s hallbe the month and yearin whic h the23
P arties es tablis hs u c hinc reas e in a S u pplementalA greement.24

13. 6 Invoic ing and P aym entforthe M aintenanc e P ric e25

The proc es s d es c ribed in this S ec tion 13. 6 s hallapply s olely to invoic ing and payment26
ofthe M aintenanc e P ric e.2 7

13. 6. 1 O n or abou tthe 25thd ay of eac h month, D eveloper s halls u bmitto2 8
A D O T five c opies ofa M aintenanc e D raw Requ es tin the form requ ired by A D O T fora29
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M onthly D is bu rs ementfor M aintenanc e S ervic es performed for the prec ed ing month1
and meetingallrequ irements s pec ified herein, inc lu d ingany C apitalA s s etReplac ement2
W ork for whic h D eveloper s eeks payment pu rs u ant to S ec tions 13. 5. Eac h3
M aintenanc e D raw Requ es t s hall be exec u ted by D eveloper’ s A u thorized4
Repres entative and M aintenanc e Q u ality M anager. D eveloper ac knowled ges that5
A D O T may obtain fu nd ing for portions of the M aintenanc e S ervic es from the fed eral6
government, loc alagenc ies and otherthird parties , and D eveloperagrees to s egregate7
M aintenanc e D raw Requ es ts foralls u c h M aintenanc e S ervic es in a formatreas onably8
req u es ted by A D O T and with d etailand information as reas onably requ es ted by A D O T.9
Eac h M aintenanc e D raw Requ es t s hall be organized to ac c ou nt for applic able10
reimbu rs ementrequ irements and to fac ilitate the reimbu rs ementproc es s . In ad d ition,1 1
the M aintenanc e D raw Requ es tfora M onthly D is bu rs ementmu s tbe ac c ompanied by12
an attac hed reportc ontaining information thatA D O T c an u s e to verify the M aintenanc e13
D raw Requ es t and M onthly D is bu rs ement and all c omponents of the L iqu id ated14
D amages and N onc omplianc e C harges forthe priormonth. S u c h attac hed reports hall15
inc lu d e:16

A d es c ription ofany C apitalA s s etReplac ementW orkforwhic h(a)1 7
D eveloper is c laiming payment pu rs u ant to S ec tion 13. 5 and ad d itionalmaterials1 8
s u pportingthe amou ntofpaymentrequ es ted thereu nd er;19

A d es c ription of any N onc omplianc e Events , N onc omplianc e(b)20
P oints as s es s ed d u ring the prior month and any N onc omplianc e C harges owed for21
as s es s ed N onc omplianc e P oints ;2 2

A d es c ription of any other L iqu id ated D amages as s es s ed(c )23
agains tD eveloper d u ring the prior month in relation to the M aintenanc e S ervic es ,24
inc lu d ing the d ate and time ofoc c u rrenc e and a d es c ription ofthe events and d u ration25
ofthe events forwhic hthe L iqu id ated D amages were as s es s ed ;26

A ny ad ju s tments to reflec tpreviou s over-payments or u nd er-(d )2 7
payments ;2 8

A d etailed c alc u lation of any interes tpayable in res pec tof any(e)29
amou nts owed ; and30

A ny otheramou ntd u e and payable from D eveloperto A D O T or(f)31
from A D O T to D eveloperu nd erthis A greement, inc lu d ing any d ed u c tions related to the32
M aintenanc e S ervic es thatA D O T is entitled to make and any c arry-overd ed u c tions or33
otherad ju s tments from priormonths notyetpaid by D eveloper.34

13. 6. 2 A D O T willnotbe requ ired to pay any M onthly D is bu rs ementu nles s35
and u ntilD eveloper als o s u bmits to A D O T, in ad d ition to the M aintenanc e D raw36
Requ es t:37

The then applic able report(s ) and u pd ate(s ) regard ing(a)38
M aintenanc e S ervic es req u ired u nd erS ec tion M R 40 0 . 3. 4 ofthe Tec hnic alP rovis ions ;39
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The N onc omplianc e Events report then requ ired u nd er(b)1
S ec tion 1 7 . 2 . 1 ;2

W heneverthe M onthly D is bu rs ementis to inc lu d e a paymentfor(c )3
C apitalA s s etReplac ementW ork, the M onthly P rogres s Report, D B E M onthly Utilization4
P rogres s Reportand otherinformation requ ired u nd erS ec tion 1 8 . 0 ofthe D B E S pec ial5
P rovis ions (Exhibit7 ); and6

If applic able, the monthly u pd ate on the s tatu s of d is pu tes with(d )7
S u bc ontrac tors as requ ired u nd erS ec tion 13. 7 . 6.8

13. 6. 3 W ithin ten B u s ines s D ays after A D O T’ s rec eipt of a c omplete9
M aintenanc e D raw Requ es tand the then-requ ired reports , u pd ates and information,1 0
A D O T willreview the M aintenanc e D raw Requ es tand allattac hments and c ertific ates11
thereto, and s hallnotify D eveloperofthe amou ntapproved forpaymentand the reas on12
ford is approvalofany remaining invoic ed amou nts orofany otherinformation s etforth13
in the M aintenanc e D raw Requ es t. D evelopermay inc lu d e s u c h d is approved amou nts14
in the nextmonth’ s O & M D raw Requ es tafter c orrec tion of the d efic ienc ies noted by15
A D O T and s atis fac tion ofthe requ irements ofthe C ontrac tD oc u ments related thereto.16

13. 6. 4 W ithin ten B u s ines s D ays afterA D O T approves a M aintenanc e D raw1 7
Requ es t, A D O T willpay D eveloper the M onthly D is bu rs ementin the amou ntof the1 8
M aintenanc e D raw Requ es tapproved for paymentles s any amou nts thatA D O T is19
otherwis e entitled to withhold or d ed u c t. N o paymentby A D O T will, atany time,2 0
prec lu d e A D O T from s howing thats u c h paymentwas inc orrec t, orfrom rec overing any21
money paid in exc es s ofthos e amou nts d u e hereu nd er.2 2

13. 6. 5 D eveloper’ s res olu tion of allpu nc hlis titems regard ing C apitalA s s et23
Replac ement W ork or Rou tine M aintenanc e nec es s ary to s atis fy the H and bac k24
Requ irements is a c ond ition offinalac c eptanc e and the finalM onthly D is bu rs ement. If25
any items ofpu nc hlis tW orkremain inc omplete atthe end ofthe M aintenanc e P eriod or26
any c ontinu ation as A D O T may allow, then A D O T has the rightto c omplete itat2 7
D eveloper’ s expens e and ad ju s tthe finalM onthly D is bu rs ementac c ord ingly.2 8

13. 6. 6 If D eveloper is obligated to pay in-lieu fees to A D O T pu rs u antto29
S ec tion 8 . 1 1 . 4, then A D O T s hallhave the rightto c ollec tthe in-lieu fees by d ed u c ting30
the amou ntthereof (a) firs t, from eac h M onthly D is bu rs ementof the A nnu alC apital31
A s s etReplac ementW orkP aymentoc c u rring afterD eveloperexerc is es its option to pay32
in-lieu fees , and (b)s ec ond , to the extentnec es s ary, from eac h M onthly D is bu rs ement33
of the A nnu alRou tine M aintenanc e P aymentoc c u rring after D eveloper exerc is es its34
option to pay in-lieu fees . N o failu re of A D O T to make s u c h d ed u c tions , and no35
ins u ffic ienc y ofM onthly D is bu rs ements to c overthe in-lieu fees , s hallexc u s e D eveloper36
from the obligation to pay the in-lieu fees .37

13. 6. 7 If D eveloper has not been paid any portion of the C apitalA s s et38
Replac ementW ork P ayments c hed u led in Exhibit2-4. 5 forC apitalA s s etReplac ement39
W ork to s atis fy the H and bac k Requ irements , then A D O T s hallpay s u c h portion to40
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D eveloper, les s d ed u c tions u nd er S ec tion 13. 6. 5 forpu nc h lis titems , les s d ed u c tions1
u nd er S ec tion 13. 6. 6 for any in-lieu fee payments , and les s any other amou nts that2
A D O T is otherwis e entitled to withhold or d ed u c t, as part of the final M onthly3
D is bu rs ementatthe matu rity ofthe Term .4

13. 6. 8 The A nnu alC apitalA s s etReplac ementW ork P ayments and A nnu al5
Rou tine M aintenanc e P ayments payable forany partialmonth orpayable forany partial6
years hallbe prorated .7

13. 6. 9 A D O T willhave the rightto d is pu te, in good faith, any amou nts pec ified8
in a M aintenanc e D raw Requ es ts u bmitted pu rs u antto this S ec tion 13. 6. A D O T willpay9
the amou ntof the M aintenanc e D raw Requ es tin qu es tion thatis notin D is pu te.1 0
D eveloper and A D O T willu s e their reas onable efforts to res olve any s u c h D is pu te11
within 30 d ays after the D is pu te aris es . If they failto res olve the D is pu te within that12
period , then the D is pu te s hall be res olved ac c ord ing to the D is pu te Res olu tion13
P roc ed u res .14

13. 6. 10 A ny amou ntd etermined to be d u e pu rs u antto the D is pu te Res olu tion15
P roc ed u res willbe paid within 20 d ays following res olu tion ofthe D is pu te, togetherwith16
interes tthereon in ac c ord anc e withthis A greement.1 7

13. 7 P rom ptP aym entto S u bc ontrac tors1 8

13. 7 . 1 Upon rec eipt of payment from A D O T, D eveloper s hall pay eac h19
S u bc ontrac tor with whic h ithold s a d irec tS u bc ontrac t, and s hallc au s e the L ead2 0
S u bc ontrac tor and L ead M aintenanc e Firm to pay eac h of its S u bc ontrac tors , within21
s even d ays afterD eveloperrec eives paymentfrom A D O T, ou tof the amou ntpaid to22
D eveloperon ac c ou ntofs u c h S u bc ontrac tor’ s portion ofthe W ork, the amou ntto whic h23
s u c h S u bc ontrac tor is entitled , les s any retainage provid ed for in the S u bc ontrac t.24
D evelopers hallpay retainage, if any, on a S u bc ontrac tor’ s W ork within ten d ays after25
s atis fac tory c ompletion of allof the S u bc ontrac tor’ s W ork. For the pu rpos e of this26
S ec tion 13. 7 . 1 , s atis fac tory c ompletion s hallhave been ac c omplis hed when:2 7

The S u bc ontrac tor has fu lfilled the S u bc ontrac trequ irements(a)2 8
and the requ irements u nd er the C ontrac tD oc u ments for the s u bc ontrac ted W ork,29
inc lu d ing the s u bmis s ion of alls u bmittals requ ired by the S u bc ontrac tand C ontrac t30
D oc u ments ; and31

The W ork d one by the S u bc ontrac torhas been ins pec ted and(b)32
approved by D eveloperand the finalqu antities ofthe S u bc ontrac tor’ s W ork have been33
d etermined and agreed u pon.34

13. 7 . 2 If D eveloper fails to pay a S u bc ontrac tor within the time period s s et35
forth in S ec tion 13. 7 . 1 , D eveloper s hallpay the S u bc ontrac tor interes ton the u npaid36
balanc e, beginning on the eighth d ay ortenth d ay, as applic able, ata rate of 1% per37
monthorfrac tion ofa month.38



A rizona D epartmentofTrans portation 1 7 8 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

13. 7 . 3 A rizona Revis ed S tatu tes S ec tions 2 8 -411(C ), (D )and (E)s hallapply1
to all W ork. For pu rpos es of this S ec tion 13. 7 , S u bc ontrac tors of the L ead2
S u bc ontrac tor s hallbe treated and rec ognized as S u bc ontrac tors u nd er S u bc ontrac ts3
with D eveloperand entitled to allthe protec tions of A rizona Revis ed S tatu tes S ec tions4
2 8 -411(C ), (D )and (E).5

13. 7 . 4 If D eveloper s u bmits work to A D O T for payment, the invoic e6
c ons titu tes a repres entation thatthe work ofthe S u bc ontrac tors inc lu d ed in the invoic e7
was s atis fac torily performed .8

13. 7 . 5 Exc eptfor retainage, if any, D eveloper may withhold payments to a9
S u bc ontrac toronly if the S u bc ontrac tor’ s work is d efic ient, inc omplete orotherwis e not10
in c omplianc e with the terms of the C ontrac t D oc u ments applic able to the11
S u bc ontrac tor’ s work. If any S u bc ontrac tor is not paid promptly, D eveloper s hall12
provid e to the S u bc ontrac tor and to A D O T via the c omments ec tion of A D O T’ s D B E13
S ys tem a written explanation of the reas ons and when paymentc an be expec ted .14
D eveloper s hall provid e s u c h explanation within s even d ays after the time the15
S u bc ontrac torwas otherwis e entitled to payment.16

13. 7 . 6 Ifthere is a d is pu te with a S u bc ontrac torregard ing promptpaymentor1 7
withhold ing thereof, D eveloper s hallimmed iately provid e to A D O T written verifiable1 8
explanation of the matter in d is pu te and u pd ate A D O T monthly on the s tatu s of the19
d is pu te u ntilitis res olved . D eveloper s hallimplementand u s e, and c au s e the L ead2 0
S u bc ontrac tor to implementand u s e, the d is pu te res olu tion proc es s in the applic able21
S u bc ontrac tto res olve paymentd is pu tes as q u ic kly as pos s ible.2 2

13. 7 . 7 A D O T res erves the right to requ es t and rec eive d oc u ments from23
D eveloper, allS u bc ontrac tors of any tier, and S u ppliers in ord erto d etermine whether24
promptpaymentrequ irements were met.25

13. 8 S u bc ontrac torP aym entand P ayrollReporting26

13. 8 . 1 S u bc ontrac torP aym entReporting2 7

13. 8 . 1 . 1 D eveloper s hallreporton a monthly bas is , throu ghou tthe2 8
D & C W orkand any C apitalA s s etReplac ementW ork, the amou nts earned by and paid29
to allD B E and non-D B E S u bc ontrac tors working on the D & C W ork or C apitalA s s et30
Replac ementW ork. D eveloper s halld eliver this reportto A D O T by the 15th d ay of31
eac h month, for the prec ed ing month, u s ing the M onthly D B E32
S u bc ons u ltant/S u bc ontrac tor P ayment Form and M onthly N on-D B E33
S u bc ons u ltant/S u bc ontrac torP aymentForm , as applic able, provid ed in A ttac hments G34
and H , res pec tively, of the D B E S pec ialP rovis ions (Exhibit7 ). D evelopers hallreport35
s eparately, u s ing d ifferentforms , payments forthe P rofes s ionalS ervic es , C ons tru c tion36
W orkand C apitalA s s etReplac ementW orkc omponents ofthe P rojec t.37

13. 8 . 1 . 2 This report s hall inc lu d e all lower-tier S u bc ontrac tors38
regard les s of whether the S u bc ontrac tor is a D B E u nd er a S u bc ontrac twith another39
D B E . For eac h D B E tru c king operation, D eveloper s hallals o ind ic ate the type of40
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tru c king operation performed , the nu mberoftru c ks owned /leas ed , the nu mberoftru c ks1
working on-s ite or off-s ite, rate per hou r/ton/load , etc . , d u ration or amou nt, and total2
d ollarvalu e and D B E c red itfortru c king s ervic es forthe month. D evelopers hallprovid e3
c opies oftru c kleas es , forverific ation as need ed , u pon requ es tofA D O T.4

13. 8 . 1 . 3 D eveloper s hallenter the s ame information requ ired u nd er5
S ec tions 13. 8 . 1 . 1 and 13. 8 . 1 . 2 by the 15th d ay ofeac h month into A D O T’ s web-bas ed6
D B E S ys tem (available athttps : //ad ot. d bes ys tem . c om/) for payments mad e to D B Es7
and other S u bc ontrac tors for the previou s month. This inc lu d es all lower-tier8
s u bc ontrac ting regard les s of whetherthe S u bc ontrac toris a D B E u nd era S u bc ontrac t9
with another D B E . D eveloper s hallenter s eparately into A D O T’ s web-bas ed D B E1 0
S ys tem payments mad e forthe P rofes s ionalS ervic es , C ons tru c tion W ork and C apital11
A s s etReplac ementW orkc omponents ofthe P rojec t.1 2

13. 8 . 1 . 4 D eveloper s hall req u ire that all D B E and non-D B E13
S u bc ontrac tors verify payments u s ing the D B E S ys tem by res pond ing to au tomated14
emails generated by A D O T’ s web bas ed D B E S ys tem eac h month. D eveloper s hall15
ac tively monitorA D O T’ s web bas ed D B E S ys tem on a regu larbas is to ens u re thatall16
D B E and non-D B E S u bc ontrac tors verify rec eiptof paymentby the las td ay of eac h1 7
month for the previou s month’ s payment. Fu rthermore, D eveloper s hallproac tively1 8
work to res olve any paymentd is c repanc ies on the D B E S ys tem , between payment19
amou nts itreports and paymentc onfirmation amou nts reported by D B E and non-D B E20
S u bc ontrac tors on a monthly bas is .2 1

13. 8 . 1 . 5 Ifno payments are mad e to any S u bc ontrac tor, D B E ornon-22
D B E , d u ringa given month, D evelopers hallenterthe d ollarvalu e “0 ”forthatmonthand23
ind ic ate c learly thateither(a)no workwas d one, orthat(b)no invoic es were s u bmitted24
by the S u bc ontrac torrequ iringpaymentd u ringthatmonth.25

13. 8 . 2 S u bc ontrac torP ayrollReporting26

N otlaterthan the 15th d ay ofevery month, D evelopers halls u bmitc omplete and2 7
ac c u rate payrolls to A D O T’ s web-bas ed c ertified payrolltrac king s ys tem (L C P trac ker)2 8
for allW ork performed by allD B E and non-D B E S u bc ontrac tors (regard les s of tier)29
d u ring the previou s month. IfA D O T d oes notrec eive alls u c h payrolls by this d ead line,30
A D O T willid entify in a written notic e to D eveloper any mis s ing payrolls and other31
d is c repanc ies orinac c u rac ies , and the followings hallapply:32

IfD eveloperd oes nots u bmitthe mis s ing orc orrec ted(a)33
payrolls within ten d ays of the notic e d ate, A D O T willhave the right to withhold34
$2 , 50 0 . 0 0 per mis s ing or inac c u rate payroll, as applic able, from eac h s u bs eq u ent35
progres s paymentu ntilD eveloperc u res ;36

If D eveloperc u res within 90 d ays of the notic e d ate,(b)37
A D O T willpay any c orres pond ing, ac c u mu lated withhold ings with the nextprogres s38
payment; and39
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If D eveloper d oes notc u re within 90 d ays after the(c )1
notic e d ate, then, withres pec tto eac hmis s ingorinac c u rate payroll, A D O T willhave the2
rightto retain the ac c u m u lated withhold ings as L iqu id ated D amages . Thes e L iqu id ated3
D amages s hall be in ad d ition to any other rights or remed ies A D O T may have4
hereu nd eroru nd erL aw.5

6
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A RTIC L E 14.1
REL IEF EVENTS2

This A rtic le 14 s ets forth the requ irements forobtaining monetary and s c hed u le relief3
u nd erthe C ontrac tD oc u ments d u e to ReliefEvents . D eveloperhereby ac knowled ges4
and agrees thatthe D & C P ric e and M aintenanc e P ric e provid e forfu llc ompens ation for5
performanc e of allthe W ork, and the C ompletion D ead lines provid e reas onable and6
ad eq u ate time to perform the W ork requ ired within the C ompletion D ead lines , s u bjec t7
only to thos e exc eptions s pec ified in this A rtic le 14. The c ompens ation amou nts ,8
C ompletion D ead line ad ju s tmentand performanc e reliefs pec ified in this A rtic le 14 s hall9
repres entthe s ole and exc lu s ive rightagains tA D O T, the S tate and their res pec tive10
s u c c es s ors , as s igns , agenc ies , d ivis ions , offic ehold ers , offic ers , d irec tors ,1 1
c ommis s ioners , agents , repres entatives , c ons u ltants and employees to c ompens ation,1 2
d amages , d ead line extens ion and performanc e relief for the ad vers e financ ialand13
s c hed u le effec ts ofany eventaffec tingthe W ork, the P rojec torD eveloper. N o award of14
c ompens ation or d amages s hall be d u plic ative. D eveloper u nc ond itionally and15
irrevoc ably waives the rightto any c laim agains tA D O T, the S tate and theirres pec tive16
s u c c es s ors , as s igns , agenc ies , d ivis ions , offic ehold ers , offic ers , d irec tors ,1 7
c ommis s ioners , agents , repres entatives , c ons u ltants and employees forany monetary1 8
c ompens ation, C ompletion D ead line ad ju s tmentor other relief exc eptto the extent19
s pec ific ally provid ed in this A rtic le 14. The foregoing waiverenc ompas s es alltheories2 0
ofliability, whetherin c ontrac t, tort(inc lu d ing negligenc e), s tric tliability, eq u ity, quantum21
meruit orotherwis e, and enc ompas s es alltheories to extingu is h c ontrac tu alobligations ,2 2
inc lu d ing imprac tic ability, mu tu al or u nilateral mis take, and fru s tration of pu rpos e.23
N otwiths tand ing anything to the c ontrary herein, no liability of D eveloper thataros e24
before the oc c u rrenc e ofthe ReliefEventgivingris e to a c laim u nd erthis A rtic le 14 s hall25
be exc u s ed as a res u ltof the oc c u rrenc e. N othing in the Tec hnic alP rovis ions s hall26
have the intentoreffec tors hallbe c ons tru ed to c reate any rightof D eveloperto any2 7
c laim forad d itionalmonetary c ompens ation, C ompletion D ead line ad ju s tmentorother2 8
relief, any provis ion in the Tec hnic alP rovis ions to the c ontrary notwiths tand ing. The29
provis ions of this paragraph s hallnotaffec tD eveloper’ s rights and protec tions u nd er30
S ec tion 6. 8 , D eveloper’ s rightto potentialad ju s tments to c ompens ation for ins u ranc e31
c os tinc reas es u nd er S ec tion 11 . 1 . 13, or D eveloper’ s remed ies u nd er the C ontrac t32
D oc u ments in the eventofan A D O T D efau ltoru pon termination ofthis A greementprior33
to the s tated expiration ofthe Term .34

14. 1 ReliefEventC laim P roc ess35

14. 1 . 1 GeneralP rovisions36

14. 1 . 1 . 1 This S ec tion 14. 1 applies to allRelief Events , exc eptRelief37
Events thatare an A D O T-D irec ted C hange. The proc es s forA D O T-D irec ted C hanges38
s hall be throu gh a S u pplemental A greement or D irec tive L etter pu rs u ant to39
S ec tions 15. 1 and 15. 3, res pec tively.40

14. 1 . 1 . 2 A D O T ac knowled ges that D eveloper may enter into41
S u bc ontrac ts pu rs u antto whic h ad d itionalc os ts d irec tly attribu table to the oc c u rrenc e of42
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a Relief Event, orthe Relief Event’ s impac ton s c hed u le orperformanc e of the W ork,1
may be borne by a S u bc ontrac tors u bjec tto the rightto c laim relief from D eveloperto2
the extentD eveloperobtains relieffrom A D O T u nd erthis A greement. Forpu rpos es of3
evalu ating the merits ofany ReliefEventN otic e, ReliefRequ es torC laim agains tA D O T4
fors u c h ReliefEvent, s u c h c os ts orimpac ton s c hed u le orperformanc e ofW orkwillbe5
d eemed to be d irec tly inc u rred by D eveloper.6

14. 1 . 2 ReliefEventNotic e7

14. 1 . 2 . 1 If atany time D eveloperd etermines thata Relief Eventhas8
oc c u rred oris imminent, D evelopers halls u bmita written ReliefEventN otic e to A D O T.9
A D O T willpromptly ac knowled ge rec eiptofeac hReliefEventN otic e.1 0

14. 1 . 2 . 2 The ReliefEventN otic e s hallinc lu d e, to the maximu m extent11
ofthe information then available:1 2

A d es c ription of the Relief Event and its d ate of(a)13
oc c u rrenc e orinc eption in reas onable d etail;14

D eveloper’ s preliminary good faith es timate of the(b)15
antic ipated ad vers e and benefic ialeffec ts (inc lu d ing c os timpac ts )of the Relief Event16
and the bas is fors u c hes timate;1 7

D eveloper’ s preliminary good faith es timate of the(c )1 8
C ritic alP ath impac td irec tly attribu table to the Relief Eventand the bas is for s u c h19
es timate;2 0

D eveloper’ s initialanalys is of any ad vers e effec tof(d )21
the ReliefEventon its ability to perform its obligations u nd erthis A greement;2 2

The ac tions D eveloper has taken prior to the Relief(e)23
EventN otic e to prevent, and propos es to take thereafterto mitigate, the c os t, d elay, and24
otherc ons eq u enc es ofthe ReliefEvent; and25

The type and amou nt of ins u ranc e that may be(f)26
applic able and amou nts thathave been orare antic ipated to be c ollec ted u nd ers u c h2 7
ins u ranc e.2 8

14. 1 . 2 . 3 The natu re and s c ope of the potentialc laim s tated in the29
ReliefEventN otic e s hallremain c ons is tent(exc eptforred u c tions )forthe remaind erof30
the Relief Event c laim proc es s and , if applic able, d u ring any s u bs eq u ent D is pu te31
Res olu tion P roc ed u res , exc eptwith res pec tto c ons eq u enc es of a Relief Eventthat:32
(a)are ofa d ifferentnatu re ors c ope; (b)firs taris e oroc c u rafterD eveloperd elivers the33
Relief EventN otic e to A D O T; and (c ) c ou ld nothave been antic ipated throu gh the34
exerc is e of reas onable d iligenc e and Good Ind u s try P rac tic e prior to d elivering the35
Relief EventN otic e to A D O T. If any s u c h new c ons eq u enc es aris e or oc c u r prior to36
s u bmis s ion of the Relief Requ es t, D eveloper s hall report them to A D O T by a37
s u pplementalReliefEventN otic e.38
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14. 1 . 2 . 4 D eveloper s hall s u bmit the Relief Event N otic e on a1
s tand ard ized form approved by A D O T.2

14. 1 . 2 . 5 D evelopers hallas s ign an exc lu s ive id entific ation nu mberfor3
eac h Relief EventN otic e, d etermined by c hronologic als eq u enc ing. The exc lu s ive4
id entific ation nu mbers hallbe u s ed on eac h of the following c orres pond ing d oc u ments :5
(a)Relief Requ es t; (b)s u pplementalN otic es and s u bmis s ions pertaining to the Relief6
EventN otic e; and (c )finald oc u mentation ofthe ReliefEventc laim .7

14. 1 . 2 . 6 If a s ingle Relief Eventis a c ontinu ing c au s e of d elay, only8
one ReliefEventN otic e s hallbe nec es s ary.9

14. 1 . 3 ReliefRequ est1 0

14. 1 . 3. 1 D evelopers hall, within a fu rther45 d ays afterthe d ate ofthe11
Relief Event N otic e, s u bmit to A D O T a Relief Requ es t that provid es D eveloper’ s1 2
c omplete reas oning forad d itionalc ompens ation forExtra W ork C os ts orD elay C os ts ,13
C ompletion D ead line ad ju s tments and otherrequ es ted reliefrelatingto the ReliefEvent.14
A D O T willpromptly ac knowled ge rec eiptof eac h Relief Requ es t. The Relief Requ es t15
s hallinc lu d e the followinginformation, to the maximu m extentthen available:16

Fu lld etails of the Relief Event, inc lu d ing its natu re,(a)1 7
the d ate ofits oc c u rrenc e, its d u ration (to the extentthatthe ReliefEventand the effec ts1 8
thereof have c eas ed , ores timated d u ration to the extentthatthe Relief Eventand the19
effec ts thereof have not c eas ed ), affec ted loc ations , and items of W ork affec ted .2 0
Impac ts to the M aintenanc e S ervic es , ifany, s hallbe s tated by Fis c alYear;2 1

Id entific ation of all pertinent d oc u ments and the(b)22
s u bs tanc e ofany oralc ommu nic ations between A D O T and D eveloper, ifany, relatingto23
the Relief Eventand the name of the pers on or pers ons making s u c h materialoral24
c ommu nic ations ;25

Id entific ation ofthe s pec ific provis ions ofthe C ontrac t(c )26
D oc u ments that D eveloper c laims entitles D eveloper to the relief s ou ght, and a2 7
s tatementthatexplains the reas ons why the provis ions entitle D eveloperto thatrelief. If2 8
D eveloper s eeks relief for A D O T’ s alleged breac h of the C ontrac tD oc u ments , then29
D evelopers hallid entify the s pec ific provis ions of the C ontrac tD oc u ments thatA D O T30
alleged ly breac hed and the ac tions c ons titu tingthe breac h;31

W here D evelopermakes a requ es tfora C ompletion(d )32
D ead line ad ju s tment, a Time Impac tA nalys is of the P rojec tS c hed u le that: (i)id entifies33
C ontrolling W ork Items and C ritic alP ath (with ac tivity d u rations , pred ec es s or and34
s u c c es s or ac tivities and res ou rc es , inc lu d ing totalFloat), and illu s trates the effec tof35
s c hed u le c hanges or d is ru ptions on the C ompletion D ead lines ; and (ii) c omplies with36
the requ irements ofS ec tion GP 110 . 0 6. 2 . 1 1 ofthe Tec hnic alP rovis ions ;37

A d etailed , itemized es timate of allamou nts c laimed(e)38
for Extra W ork C os ts and D elay C os ts to the extents u c h amou nts are eligible for39
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c ompens ation u nd erthis A rtic le 14 forthe Relief Eventin qu es tion. A lls u c h amou nts1
s hallbe broken d own in terms ofthe eligible d irec tc os ts forlabor(inc lu d inghou rly wage2
rates , fringe benefits rates and bu rd en), materials , eq u ipment, third party fees and3
c harges , extra ins u ranc e and performanc e and payments ec u rity (e. g. , bond s and4
letters of c red it), as applic able, and other d irec tc os ts , inc lu d ing expens es and profit,5
and any other c os tc ategory or c ategories A D O T reas onably s pec ifies . The es timate6
s hallinc lu d e, to the extentapplic able, the Extra W ork C os ts for fu tu re M aintenanc e7
S ervic es , s tated by Fis c alYear and in pres entvalu e d ollars as of the time of the8
es timate (i. e. , as ifthe fu tu re M aintenanc e S ervic es were to be performed and the Extra9
W orkC os ts thereofpaid forin the yearofthe es timate);1 0

O nly if D evelopermakes a requ es tfora C ompletion(f)11
D ead line ad ju s tment, and if s o requ es ted by A D O T in its s ole d is c retion, a d etailed ,1 2
itemized es timate of allac c eleration c os ts as s oc iated with meeting the non-ad ju s ted13
C ompletion D ead lines , as well as any ad d itional c os ts permitted hereu nd er. If14
D eveloper reas onably believes thatitis notfeas ible to rec over to the non-ad ju s ted15
C ompletion D ead lines , orthatthe c os ts as s oc iated with s u c h a rec overy are prohibitive,16
then D evelopers halls o s tate and provid e its applic able, s u pportinganalys is ;1 7

The effec tofthe ReliefEventon D eveloper’ s ability to(g)1 8
perform any of its obligations u nd er this A greement, inc lu d ing d etails of the relevant19
obligations , the effec ton eac hs u c hobligation, and the likely d u ration ofthateffec t;2 0

A n explanation of the meas u res thatD eveloper has(h)21
previou s ly taken to prevent, and propos es to u nd ertake to mitigate, the c os ts , d elay and22
otherc ons eq u enc es ofthe ReliefEvent; and23

The type and amou nt of ins u ranc e that may be(i)24
applic able and amou nts thathave been orare antic ipated to be c ollec ted u nd ers u c h25
ins u ranc e.26

14. 1 . 3. 2 D evelopers halls u bmitthe ReliefRequ es ton a s tand ard ized2 7
form approved by A D O T.2 8

14. 1 . 3. 3 If, following is s u anc e of any Relief Requ es t, D eveloper29
rec eives orbec omes aware ofany fu rtherinformation ores timates relating to the Relief30
Eventand its impac ton c os t, s c hed u le, C los u res or performanc e of W ork, inc lu d ing31
information on new c ons eq u enc es as d es c ribed in S ec tion 14. 1 . 2 . 3, D eveloper s hall32
s u bmits u c h fu rtherinformation to A D O T as s oon as pos s ible. A D O T may requ es tfrom33
D eveloperany fu rtherinformation thatA D O T may reas onably req u ire, and D eveloper34
s halls u pply the s ame within a reas onable period afters u c hrequ es t.35

14. 1 . 3. 4 N either the fac tthatD eveloper s u bmits to A D O T a Relief36
Requ es t, nor the fac tthatA D O T keeps ac c ou ntof the c os ts of labor, materials , or37
eq u ipmentor time, s hallin any way be c ons tru ed as es tablis hing the valid ity of the38
Relief Requ es tor the C laims therein or method of c ompu ting any c ompens ation or39
extens ion ofC ompletion D ead lines .40
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14. 1 . 4 A D O T Evalu ation and Response to ReliefRequ est; Negotiations1

14. 1 . 4. 1 A D O T willevalu ate the information pres ented in the Relief2
Requ es tand provid e a written res pons e to D eveloperwithin 45 d ays afterits rec eipt. If3
D eveloperc omplies with the notic e and information requ irements in S ec tions 14. 1 . 2 and4
14. 1 . 3, bu tA D O T d oes notprovid e D eveloper a written res pons e within s u c h 45-d ay5
period , then, exc eptas provid ed otherwis e in S ec tion 14. 1 . 7 , D evelopers hallhave the6
rightto as s erta C laim agains tA D O T forthe relevantReliefEventand have s u c h C laim7
d etermined ac c ord ingto the D is pu te Res olu tion P roc ed u res .8

14. 1 . 4. 2 If D evelopertimely c omplies with the notic e and information9
requ irements in S ec tions 14. 1 . 2 and 14. 1 . 3 and A D O T provid es a written res pons e1 0
within s u c h 45-d ay period ind ic ating thatthere are any matters in D is pu te regard ing the11
Relief Requ es t, then the P arties s hallc ommenc e good faith negotiations to d etermine12
the matters in D is pu te.13

14. 1 . 4. 3 If A D O T or D eveloper d etermines after engaging in good14
faith negotiations thatc ontinu ation of s u c h negotiations is notlikely to res olve the15
matters in D is pu te, then, exc eptas provid ed otherwis e in S ec tion 14. 1 . 7 , D eveloper16
may initiate the D is pu te Res olu tion P roc ed u res .1 7

14. 1 . 5 FinalD oc u m entation ofReliefEventC laim1 8

14. 1 . 5. 1 W ithin 30 d ays of the c ompletion of work related to a Relief19
Eventthatis the s u bjec tof a Relief Requ es t, D evelopers halls u bmitto A D O T the fu ll20
and finald oc u mentation of the Relief Eventc laim . P ertinentinformation, referenc es ,2 1
argu ments , and d ata to s u pportthe Relief Eventc laim s hallbe inc lu d ed in the fu lland22
finald oc u mentation, inc lu d ing u pd ated analys es , d es c riptions , ac tu alamou nts and23
impac ts , s pec ific d ates forC ompletion D ead line ad ju s tments , and otherd oc u mentation24
c overingthe s ame s c ope ofinformation as req u ired forthe ReliefRequ es t.25

14. 1 . 5. 2 W ithou t limiting the foregoing, if D eveloper c laims26
c ompens ation u nd erS ec tion 14. 2 , and exc eptto the extentthats aid c ompens ation is2 7
the s u bjec tof a previou s written agreementby the P arties to be paid as a negotiated2 8
fixed pric e, D eveloper s hallprovid e an itemized ac c ou nting of the ac tu ald irec tc os ts29
broken d own in terms oflabor(inc lu d ing bu rd en), materials , eq u ipment, third party fees30
(e. g. , permitfees , plan c hec k fees and c harges ) and other d irec tc os ts and ind irec t31
c os ts , field offic e overhead and profit, and any other c os t c ategory reas onably32
requ es ted by A D O T. The d oc u mentation als o s hallinc lu d e, to the extentapplic able, the33
Extra W orkC os ts forfu tu re M aintenanc e S ervic es , s tated by Fis c alYearand in pres ent34
valu e d ollars as of the time of the es timate (i. e. as if the fu tu re M aintenanc e S ervic es35
were to be performed and the Extra W ork C os ts thereof paid for in the year of the36
es timate). The labor, materials , and eq u ipmentc os tc ategories s hallac c ou ntfor the37
followingitems :38
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A s to labor, a lis ting of ind ivid u als , c las s ific ations ,(a)1
regu larhou rs and overtime hou rs worked , d ates worked , and otherpertinentinformation2
related to the requ es ted paymentoflaborc os ts ;3

A s to materials , invoic es , pu rc has e ord ers , loc ation of(b)4
materials eithers tored orinc orporated into the P rojec t, d ates materials were trans ported5
to the S ite orinc orporated into the P rojec t, and otherpertinentinformation related to the6
requ es ted paymentofmaterialc os ts ; and7

A s to equ ipment, a lis ting of d etailed d es c ription(c )8
(make, mod el, and s erialnu mber), hou rs of u s e, d ates of u s e, and eq u ipmentrates .9
Eq u ipmentrates s hallbe d etermined pu rs u antto S ec tion 1 . 2 . 3 of Exhibit14 as of the10
firs td ate when the affec ted workrelated to the ReliefEventc laim was performed .1 1

14. 1 . 5. 3 D eveloper s halls u bmitthe fu lland finald oc u mentation of12
the ReliefEventc laim on a s tand ard ized form approved by A D O T, and s hallc ertify the13
Relief Event c laim to be ac c u rate, tru thfu l, and c omplete. Information s u bmitted14
s u bs eq u entto the fu lland finald oc u mentation s u bmittalwillnotbe c ons id ered . N o fu ll15
and finald oc u mentation ofReliefEventc laim willbe c ons id ered thatd oes nothave the16
s ame natu re, s c ope (exc eptforred u c tions )and c irc u ms tanc es , and bas is of the Relief1 7
Event c laim , as thos e s pec ified in the Relief Event N otic e and any s u pplements1 8
s u bmitted in ac c ord anc e withS ec tion 14. 1 . 2 . 3 and in the ReliefRequ es t.19

14. 1 . 6 A D O T Response to Final D oc u m entation; S u pplem ental2 0
A greem ent21

14. 1 . 6. 1 A D O T’ s failu re to res pond to a fu lland finald oc u mentation22
of a Relief Eventc laim aris ing ou tof a Relief Eventwithin 45 d ays afterrec eipts hall23
c ons titu te A D O T’ s rejec tion ofthe ReliefEventc laim , whic h s hallthereafterc ons titu te a24
C laim s u bjec tto the D is pu te Res olu tion P roc ed u res .25

14. 1 . 6. 2 IfA D O T find s the ReliefEventc laim orany partthereofto be26
valid , orifthe ReliefEventc laim orany partthereofis d eemed to be valid as a res u ltof2 7
c ompletion ofthe D is pu te Res olu tion P roc ed u res , A D O T will:2 8

D eliverto D evelopernotic e au thorizing s u c h partialor(a)29
whole ReliefEventc laim ;30

P ay s u c h Relief Eventc laim to the extentd eemed(b)31
valid (as to Extra W ork C os ts and D elay C os ts , by one of the method s s etforth in32
S ec tion 14. 2 . 2); and33

Grant a c ommens u rate C ompletion D ead line(c )34
ad ju s tment, ifapplic able, as provid ed in the C ontrac tD oc u ments .35

14. 1 . 6. 3 The P arties s hall thereafter promptly exec u te a36
S u pplementalA greementd oc u menting the ReliefEventc laim orpartthereofthatA D O T37
find s to be valid orthatis u pheld throu ghthe D is pu te Res olu tion P roc ed u res .38
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14. 1 . 7 W aiver1

Time is of the es s enc e in D eveloper’ s d elivery of its written ReliefEventN otic e,2
s u pplementalReliefEventN otic e and ReliefRequ es t. A c c ord ingly:3

14. 1 . 7 . 1 Ifforany reas on D eveloperfails to d elivers u c h written Relief4
Event N otic e or s u pplement thereto in s u bs tantial c omplianc e with all applic able5
requ irements :6

W ithin 45 d ays following the d ate (forpu rpos es ofthis(a)7
S ec tion 14. 1 . 7 , the “s tarting d ate”)on whic h D eveloperfirs tbec ame aware (ors hou ld8
have been aware, u s ingallreas onable d u e d iligenc e)ofthe ReliefEvent(or, in the c as e9
ofa s u pplement, the new c ons eq u enc es d es c ribed in S ec tion 14. 1 . 2 . 3), D evelopers hall10
be d eemed to have irrevoc ably and forever waived and releas ed the portion of any11
C laim orrightto relief forad vers e effec tattribu table to the Relief Eventac c ru ing after12
s u c h 45-d ay d ead line and u ntilthe d ate D eveloper s u bmits the written Relief Event13
N otic e ors u pplementthereto; and14

W ithin 90 d ays following the s tarting d ate, D eveloper(b)15
s hallbe d eemed to have irrevoc ably and foreverwaived and releas ed any and allC laim16
orrightto reliefforany ad vers e effec tattribu table to s u c hReliefEvent; and1 7

14. 1 . 7 . 2 Ifforany reas on D eveloperfails to d elivers u c h written Relief1 8
Req u es tin s u bs tantialc omplianc e with allapplic able requ irements in S ec tion 14. 1 . 319
within 45 d ays afterthe d ate of the ReliefEventN otic e, D evelopers hallbe d eemed to20
have irrevoc ably and forever waived and releas ed any and allC laim or rightto relief21
(inc lu d ing extens ion of the Term) for any ad vers e effec tattribu table to s u c h Relief22
Event.23

14. 1 . 8 O pen B ookB asis24

D evelopers halls hare with A D O T alld ata, d oc u ments and information, and s hall25
c ond u c talld is c u s s ions and negotiations , pertaining to a c laimed Relief Eventon an26
O pen B ookB as is .2 7

14. 2 P aym entforExtraW orkC osts and D elay C osts2 8

14. 2 . 1 Exc ept as provid ed otherwis e in this A greement, A D O T will29
c ompens ate D eveloper for Extra W ork C os ts and D elay C os ts d irec tly attribu table to30
oc c u rrenc e ofa ReliefEvent.31

14. 2 . 2 A D O T willc ompens ate D eveloper for amou nts d u e for Extra W ork32
C os ts and D elay C os ts : (a)to the extentpermitted by L aw, as a lu mp s u m payment;33
(b)as progres s payments invoic ed as W ork is c ompleted ; or (c ) throu gh any34
c ombination of the above, as d etermined by A D O T in its s ole d is c retion bu ts u bjec tto35
S ec tion 14. 2 . 4. S u bjec tto S ec tion 14. 3, A D O T willpay forany Extra W ork C os ts and36
D elay C os ts res u lting from A D O T-D irec ted C hanges as progres s payments invoic ed as37
W orkis c ompleted .38
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14. 2 . 3 A D O T willprovid e D eveloper with a notic e of the method c hos en for1
payingD eveloperforthe amou nts ofExtra W orkC os ts and D elay C os ts owed .2

14. 2 . 4 Following rec eiptof c omplete and c onforming C laim d oc u mentation3
pu rs u antto S ec tions 14. 1 . 1 and 14. 1 . 2 , if A D O T c hoos es to c ompens ate Extra W ork4
C os ts orD elay C os ts , as applic able, owed u nd erthis S ec tion 14. 2 :5

A s a lu mp s u m paymentother than a negotiated fixed pric e,(a)6
then paymentof allu nd is pu ted amou nts willbe d u e and owing notlater than the7
C ontrac tor C yc le Key D ate firs toc c u rring after A D O T’ s rec eiptof allpertinentd ata,8
d oc u ments and information on an O pen B ook B as is with res pec tto s u c h Extra W ork9
C os ts orD elay C os ts , as applic able;1 0

A s a lu mp s u m paymentthatis a negotiated fixed pric e, then(b)11
payment(s ) of all u nd is pu ted amou nts will be d u e and owing not later than the12
C ontrac tor C yc le Key D ate firs toc c u rring after A D O T rec eives from D eveloper all13
d oc u mentation requ ired pu rs u antto the negotiated fixed pric e terms in ord erto rec eive14
s c hed u led payments u nd erthe negotiated fixed pric e terms with res pec tto s u c h Extra15
W orkC os ts orD elay C os ts , as applic able; and16

A s progres s payments invoic ed as W ork is c ompleted , then(c )1 7
paymentofallu nd is pu ted amou nts s hallbe d u e and owing notlaterthan the C ontrac tor1 8
C yc le Key D ate firs toc c u rring after eac h d ate A D O T rec eives from D eveloper an19
invoic e, notmore often than monthly, ofs u c hExtra W orkC os ts orD elay C os ts inc u rred ,2 0
as applic able, fors u c h W orkd u ring the previou s month, whic h invoic e s hallbe itemized21
as s etforth in S ec tion 14. 1 . 5 and by the c omponents of Extra W ork C os ts or D elay22
C os ts , as applic able, allowable u nd erExhibit14.23

14. 2 . 5 S u bjec tto the provis ions of S ec tion 14. 2 . 2 , if any portion of the Extra24
W orkC os ts and D elay C os ts c ons is tofc os ts ofd es ign orc ons tru c tion to be performed ,25
orotherfu tu re c apitalexpend itu res , then A D O T willhave no obligation to make ad vanc e26
payments and s hallhave the rightto pay s u c h portion in monthly progres s payments2 7
ac c ord ing to A D O T’ s s tand ard prac tic es and proc ed u res forpaying its c ontrac tors and2 8
applic able L aws .29

14. 2 . 6 If A D O T elec ts to make monthly or other period ic payments , atany30
latertime itmay c hoos e to c omplete c ompens ation throu gh a lu mps u m paymentofthe31
pres entvalu e ofthe remainingExtra W orkC os ts and D elay C os ts .32

14. 2 . 7 Forthe pu rpos e of any d is c ou nting of fu tu re c os timpac ts , the P arties33
s hallu s e as the d is c ou ntrate the then-applic able yield on U. S . Treas u ry bond s havinga34
tenorc los es tin lengthto the then-remaininglengthofthe Term plu s 1 0 0 bas is points .35

14. 2 . 8 Extra W orkC os ts and D elay C os ts attribu table to a ReliefEvents hall:36

Exc lu d e:(a)37
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(i) Third -party entertainment c os ts , lobbying and politic al1
ac tivity c os ts , c os ts of alc oholic beverages , c os ts for firs tc las s travelin exc es s of2
prevailing ec onomy travelc os ts , and c os ts of c lu b members hips , in eac h c as e to the3
extentthats u c h c os ts wou ld notbe reimbu rs ed to an employee ofA D O T in the regu lar4
c ou rs e ofbu s ines s ; and5

(ii) Unallowable c os ts u nd er the following provis ions of the6
fed eral C ontrac t C os t P rinc iples , 48 C FR § § 31 . 2 0 5: 31 . 2 0 5-8 (c ontribu tions or7
d onations ), 31 . 2 0 5-13 (employee morale, health, welfare, food s ervic e, and d ormitory8
c os ts and c red its ), 31 . 2 0 5-14 (entertainmentc os ts ), 31 . 2 0 5-15 (fines , penalties , and9
mis c harging c os ts ), 31 . 2 0 5-2 7 (organization c os ts ), 31 . 2 0 5-34 (rec ru itment c os ts ),1 0
31 . 2 0 5-35 (reloc ation c os ts ), 31 . 2 0 5-43 (trad e, bu s ines s , tec hnic aland profes s ional11
ac tivity c os ts ), 31 . 2 0 5-44 (trainingand ed u c ation c os ts ), and 31 . 2 0 5-47 (c os ts related to12
legaland otherproc eed ings );13

Exc lu d e amou nts paid orto be paid to A ffiliates in exc es s ofthe(b)14
pric ing D eveloper c ou ld reas onably obtain in an arms ’ length, c ompetitive trans ac tion15
withan u naffiliated S u bc ontrac tor;16

Exc lu d e thos e c os ts inc u rred in inves tigating, analyzing,(c )1 7
as s erting, pu rs u ing or enforc ing any C laim or D is pu te, inc lu d ing legal, ac c ou nting,1 8
financ ialad vis ory, and tec hnic alad vis ory fees and expens es , and inc lu d ing s u c h c os ts19
in c onnec tion with preparing Relief Event N otic es , Relief Requ es ts , and final20
d oc u mentation ofC laims in res pec tofReliefEvents ;2 1

Take into ac c ou ntany s avings in c os ts ortime res u ltingfrom the(d )22
ReliefEvent;23

B e s u bjec tto D eveloper’ s obligation to preventand to mitigate(e)24
c os tinc reas es and au gmentc os td ec reas es in ac c ord anc e withS ec tion 14. 8 ; and25

Exc lu d e any amou nts c overed by applic able ins u ranc e req u ired(f)26
in Exhibit12 ord eemed s elf-ins u ranc e, as more partic u larly provid ed in S ec tion 14. 5.2 7

14. 2 . 9 A D O T, atits elec tion, may offs etany amou nts owing to D eveloperin2 8
res pec tofReliefEvents agains tany amou nts d u e and owing to A D O T from D eveloper29
pu rs u antto this A greement, s u c h offs etrights being in ad d ition to A D O T’ s offs etrights30
u nd erS ec tion 19. 2 . 4.31

14. 3 C laim D ed u c tible32

14. 3. 1 Exc eptas provid ed in this S ec tion 14. 3, eac h s eparate oc c u rrenc e ofa33
Relief Eventforwhic h a C laim is mad e s eeking the rec overy of Extra W ork C os ts and34
D elay C os ts , as applic able, s hallbe s u bjec tto the C laim D ed u c tible. The C laim35
D ed u c tible reflec ts the P arties ’ agreementthat: (a) D eveloper s hallbear the financ ial36
ris ks for Extra W ork C os ts and D elay C os ts , as applic able, for eac h s eparate37
oc c u rrenc e of a Relief Event, u p to the C laim D ed u c tible; and (b)exc eptas otherwis e38
provid ed in this A rtic le 14, A D O T willc ompens ate D eveloperforExtra W orkC os ts and39
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D elay C os ts , as applic able, in exc es s of the C laim D ed u c tible; provid ed , however, that1
eac h C laim c omplies withS ec tion 14. 1 .2

14. 3. 2 The C laim D ed u c tible s hallnotapply to a C laim s eeking rec overy fora3
ReliefEvents etforth in c lau s es (a), (b), (c ), (d ), (e), (i)(bu tonly as to A D O T Releas es4
ofH azard ou s M aterials ), (o)or(q)ofthe d efinition ofReliefEvent.5

14. 3. 3 The C laim D ed u c tible forExtra W orkC os ts s hallbe ad ju s ted annu ally6
atthe beginning ofeac h Fis c alYearafterthe S u bs tantialC ompletion D ate to equ althe7
originalamou ntofthe C laim D ed u c tible forExtra W orkC os ts mu ltiplied by a frac tion the8
nu merator of whic h is the C C I mos trec ently pu blis hed prior to the beginning of the9
applic able Fis c alYearand the d enominatorofwhic his the B as e C C I.1 0

14. 4 O therD ed u c tibles; S pec ialP rovisions11

D eveloper’ s rights and remed ies res pec ting c ertain Relief Events and L os s es are12
s u bjec tto the provis ions of this S ec tion 14. 4. The provis ions of this S ec tion 14. 413
s u pers ed e any c ontrary provis ions of this A greement, bu td o notreplac e ors u pers ed e14
the otherc ond itions and req u irements forobtainingreliefu nd erthis A rtic le 14.15

14. 4. 1 Nec essary S c hem atic RO W C hanges16

14. 4. 1 . 1 A N ec es s ary S c hematic RO W C hange s hall aris e only1 7
where allthe followingc riteria are s atis fied :1 8

D eveloper es tablis hes with c lear and c onvinc ing(a)19
evid enc e thatitis notphys ic ally pos s ible, inc lu d ing throu gh c ommerc ially reas onable20
d es ign mod ific ations to d eliver the B as ic C onfigu ration within the S c hematic RO W .2 1
The P arties s tipu late thatitis notc ommerc ially reas onable to requ ire as a d es ign22
mod ific ation: (i)retaining walls where retaining walls are nots hown in the S c hematic23
D es ign; (ii)an ad d ed s tru c tu re nots hown in the S c hematic D es ign; or(iii)c u ts lopes in24
the C enterS egments teeperthan 3/4: 1 ;25

A N ec es s ary S c hematic RO W C hange s hall not(b)26
inc lu d e areas ou ts id e the S c hematic RO W forTemporary C ons tru c tion Eas ements ; and2 7

A N ec es s ary S c hematic RO W C hange s hall not(c )2 8
inc lu d e areas ou ts id e the S c hematic RO W nec es s ary to ac c ommod ate the s pec ific29
portions ofthe B as ic C onfigu ration thatA D O T id entified in Exhibit16.30

14. 4. 1 . 2 The impac ts of a N ec es s ary S c hematic RO W C hange are31
alloc ated as follows .32

D eveloper s hall be entitled to D elay C os ts and(a)33
C ompletion D ead line ad ju s tmentonly if (1)D eveloper notifies A D O T, by Relief Event34
N otic e, ofthe N ec es s ary S c hematic RO W C hange, inc lu d ing a reas onable id entific ation35
of the s u bjec tproperty, within 360 d ays after N TP 2 , (2) A D O T is u nable to d eliver36
ac c es s to the nec es s ary ad d itionalRO W for d emolition and c learing within 1 8 0 d ays37
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afterapprovingthe c orres pond ingC ond emnation P ac kage, and (3)the d elay affec ts the1
C ritic alP ath. The perc entage of D elay C os ts and C ompletion D ead line ad ju s tmentto2
whic h D eveloper s hallbe entitled , however, s hallvary bas ed on when D eveloper3
d elivers to the appropriate ReliefEventN otic e, as follows :4

(i) 10 0 % if D eveloper notifies A D O T within5
120 d ays , inc lu s ive, ofN TP 2 ;6

(ii) 7 5% if D eveloper notifies A D O T within7
240 d ays , inc lu s ive, ofN TP 2 ;8

(iii) 50 % if D eveloper notifies A D O T within9
360 d ays , inc lu s ive, ofN TP 2 ; and1 0

(iv) N o c ompens ation for D elay C os ts and no11
C ompletion D ead line ad ju s tmentif D evelopernotifies A D O T on orafterthe 361 s td ay12
afterN TP 2 .13

D eveloper s hall bear Extra W ork C os ts for RO W(b)14
S ervic es and forany re-d es ign and c ons tru c tion forthe nec es s ary ad d itionalRO W ; and15
A D O T willbearExtra W orkC os ts forEnvironmentalA pprovals , d emolition and c learing,16
Utility A d ju s tments , H azard ou s M aterials M anagementand pu rc has e pric e, s everanc e1 7
d amages (inc lu d ing c os t-to-c u re d amages ), reloc ation as s is tanc e and title ins u ranc e for1 8
the nec es s ary ad d itionalRO W .19

14. 4. 2 Non-D isc rim inatory M aintenanc e C hange2 0

14. 4. 2 . 1 IfA D O T requ ires a N on-D is c riminatory M aintenanc e C hange21
in ord erto c omply withorimplementa C hange in L aw orrevis ed airqu ality requ irement,2 2
then, s u bjec tto S ec tion 14. 4. 2 . 3, D evelopers hallbe entitled to c ompens ation forc apital23
and non-c apitalExtra W ork C os ts of M aintenanc e S ervic es , and D elay C os ts , d irec tly24
attribu table to the N on-D is c riminatory M aintenanc e C hange.25

14. 4. 2 . 2 IfA D O T requ ires a N on-D is c riminatory M aintenanc e C hange26
for reas ons other than to c omply with or implementa C hange in L aw or revis ed air2 7
q u ality requ irement, D evelopers hallnotbe entitled to c ompens ation forinc reas es in the2 8
c os ts of M aintenanc e S ervic es (i. e. , Extra W ork C os ts orD elay C os ts ), exc eptforthe29
c apital c os ts of requ ired major new improvements or requ ired major repair,30
rec ons tru c tion, rehabilitation, res toration, renewal or replac ement of any affec ted31
Element, s u bjec tto S ec tion 14. 4. 2 . 3.32

14. 4. 2 . 3 D evelopers hallbe entitled to Extra W orkC os ts forinc reas es33
in c apitalc os ts only if A D O T d irec ts D eveloper to implementthe N on-D is c riminatory34
M aintenanc e C hanges prior to the d ate when D eveloper performs or is s c hed u led to35
perform the C apitalA s s etReplac ementW ork (if any) on the affec ted Elementor,36
otherwis e, ou ts id e the ord inary c ou rs e of performing the M aintenanc e S ervic es .37
D eveloper s hall not be entitled to any Extra W ork C os ts for implementing N on-38
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D is c riminatory M aintenanc e C hanges ifD eveloperreplac es the affec ted Elementd u ring1
the ord inary c ou rs e ofperformingthe M aintenanc e S ervic es .2

14. 4. 2 . 4 A D O T willbe entitled to a c red itfrom D eveloperforc apital3
and non-c apitalc os ts , if any, thatD eveloper wou ld have inc u rred if notfor the N on-4
D is c riminatory M aintenanc e C hange.5

14. 4. 3 P rojec tRO W A c qu isition6

If a Relief Event oc c u rs u nd er c lau s e (e) of the d efinition of Relief Event7
(c onc erning A D O T-C au s ed D elay)where the A D O T-C au s ed D elay is u nd erc lau s e (d )8
of s u c h d efinition (c onc erning a time period to make available to D eveloper parc els9
being ac q u ired ) and s u c h Relief Eventc onc erns D eveloper-D es ignated RO W , then10
D eveloper s hallhave no C laim to c ompens ation, C ompletion D ead line ad ju s tmentor11
S u pplementalA greementon ac c ou ntof, and D evelopers hallhave the s ole ris karis ing12
ou tof:13

The refu s alof any GovernmentalEntity thatowns or c ontrols(a)14
D eveloper-D es ignated RO W to grantnec es s ary rights of ac c es s , entry, and u s e to15
A D O T after A D O T makes d iligentefforts to negotiate ac q u is ition of s u c h D eveloper-16
D es ignated RO W ; or1 7

The hold ing by the c ou rtin any c ond emnation ac tion for the(b)1 8
taking of D eveloper-D es ignated RO W to the effec tthat: (i)A D O T’ s power of eminent19
d omain d oes notextend to s u c h D eveloper-D es ignated RO W ; or (ii) the propos ed2 0
c ond emnation d oes nots atis fy legalrequ irements fornec es s ity ofthe taking.2 1

14. 4. 4 Utility C om pany D elay22

14. 4. 4. 1 D evelopers hallnotbe entitled to any C laim forExtra W ork23
C os ts relating to Utility C ompany D elay, exc eptforExtra W ork C os ts allowable u nd er24
S ec tion 14. 8 . 3 to mitigate D elay C os ts .25

14. 4. 4. 2 D eveloper s hall be entitled to C ompletion D ead line26
ad ju s tmentford elay to the C ritic alP ath thatis d irec tly attribu table to Utility C ompany2 7
D elay.2 8

14. 4. 4. 3 D evelopers hallnotbe entitled to any C laim forD elay C os ts29
relating to a Utility C ompany D elay d es c ribed in c lau s e (d ) of the d efinition of Utility30
C ompany D elay u nles s the applic able Utility A greement prec lu d es an ad eq u ate31
d amages remed y to D eveloperforUtility C ompany d elays .32

14. 4. 5 Inac c u rate Utility Inform ation33

The following limitations apply to the Relief Events etforth in c lau s e (h)of the34
d efinition thereof(c onc erningInac c u rate Utility Information).35
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14. 4. 5. 1 D eveloper’ s c ompens ation for Extra W ork C os ts s hallbe1
limited to the aggregate Extra W orkC os ts ofthe Utility W ork(inc lu d ing reimbu rs ements2
payable to Utility C ompanies ) thatD eveloper wou ld nothave inc u rred if the Utility3
Information had been reas onably ac c u rate.4

14. 4. 5. 2 D evelopers hallbe entitled to c ompens ation forreas onable5
and nec es s ary c os ts to ac q u ire Replac ementUtility P roperty Interes ts forA d ju s tmentof6
a Utility only where:7

B oth the Utility Information and pu blic and private(a)8
rec ord s failto ind ic ate thatthe Utility C ompany hold s oris as s u med to hold P riorRights9
D oc u mentation withres pec tto the s u bjec tUtility;1 0

It is not phys ic ally pos s ible, inc lu d ing throu gh(b)11
c ommerc ially reas onable d es ign mod ific ations as d es c ribed in S ec tion 14. 4. 1 . 1(a), to12
perform the s u bjec tUtility A d ju s tmentwithin the S c hematic RO W orto u s e P rotec tion in13
P lac e; and14

The Utility C ompany is notlegally res pons ible u nd er(c )15
L aw for the ac q u is ition c os ts , s u c h as in the c as e of a Replac ementUtility P roperty16
Interes tthatis a B etterment.1 7

14. 4. 5. 3 D evelopers hallbe entitled to D elay C os ts only if:1 8

The s u bjec tUtility is nota S ervic e L ine; and(a)19

Either (i) the applic able Utility Information d oes not(b)20
ind ic ate thatthe s u bjec tUtility exis ts anywhere within the portion ofthe S c hematic RO W21
c overed by the Utility Information, or (ii) both the Utility Information and pu blic and22
private rec ord s failto ind ic ate thatthe Utility C ompany hold s oris as s u med to hold P rior23
Rights D oc u mentation withres pec tto the s u bjec tUtility.24

14. 4. 5. 4 D eveloper s hall be entitled to a C ompletion D ead line25
ad ju s tmentonly if:26

The s u bjec tUtility is nota S ervic e L ine; and(a)2 7

(i)the applic able Utility Information d oes notind ic ate(b)2 8
that the s u bjec t Utility exis ts anywhere within the portion of the S c hematic RO W29
c overed by the Utility Information, (ii)both the Utility Information and pu blic and private30
rec ord s failto ind ic ate thatthe Utility C ompany hold s oris as s u med to hold P riorRights31
D oc u mentation with res pec t to the s u bjec t Utility, or (iii) the s u bjec t Utility lies32
u nd ergrou nd and both the Utility Information and pu blic and private rec ord s inc orrec tly33
ind ic ate thatitis aband oned (i. e. nonexis tentexc epton paper, orexis tentbu tno longer34
ac tive forany type ofUtility u s e).35
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14. 4. 6 H azard ou s M aterials1

14. 4. 6. 1 This S ec tion 14. 4. 6 s u pers ed es any Relief Eventotherthan2
thatu nd er c lau s es (i)and (j)of the d efinition of Relief Eventthatmightotherwis e be3
triggered by the pres enc e, exis tenc e orReleas e ofH azard ou s M aterials .4

14. 4. 6. 2 If there oc c u rs any Relief Event u nd er c lau s e (i) of the5
d efinition of Relief Event, and if D evelopertimely s atis fies the terms and c ond itions for6
as s erting a Relief Events etforth in S ec tion 14. 1 , then A D O T willpay the applic able7
Extra W ork C os ts d irec tly attribu table to the hand ling, c ontainment, s torage, treatment,8
trans port, removal, remed iation and d is pos alof s u c h H azard ou s M aterials , s u bjec tto9
eac hofthe following.1 0

S u c h Extra W orkC os ts s hallbe limited as s etforth in(a)11
S ec tion 14. 4. 6. 4 and s hallbe s u bjec tto ad ju s tmentas provid ed in S ec tion 14. 5.1 2

If(i)the H azard ou s M aterials are c ontained in s oils or(b)13
other s olid materials or objec ts thatmay be retu rned to trenc hes or other areas of14
exc avation within or ad jac entto the P rojec tRO W pu rs u antto regu lations , polic ies or15
approvals of applic able Governmental Entities , and (ii) the exc avation of s u c h16
c ontaminated s oils orothers olid materials orobjec ts is u nd ertaken forany pu rpos e or1 7
reas on otherthan the fac tof c ontamination, then the Extra W orkC os ts s hallbe limited1 8
to the reas onable ou t-of-poc ketc os ts of hand ling s u c h c ontaminated s oils , materials19
and objec ts in exc es s of the ou t-of-poc ketc os ts D eveloperwou ld inc u rto hand le the20
s ame ifthey were notc ontaminated .2 1

If the H azard ou s M aterials are c ontained in s oils or(c )22
other s olid materials or objec ts thatare removed from the S ite for any pu rpos e or23
reas on otherthan the fac tofc ontamination, then the Extra W orkC os ts forwhic h A D O T24
is liable s hallbe limited to the inc rementalinc reas e in ou t-of-poc ketc os tto exc avate,25
hand le, c ontain, hau l, trans port, remove, remed iate and d is pos e of the s oils or other26
s olid materials orobjec ts overthe ou t-of-poc ketc os tto exc avate, hand le, c ontain, hau l,2 7
trans port, remove, remed iate and d is pos e of s u c h s oils or other s olid materials or2 8
objec ts ifthey d id notc ontain H azard ou s M aterials .29

If avoid anc e or remed iation of s u c h H azard ou s(d )30
M aterials is c apable of being ac c omplis hed u nd erapplic able L aws and Governmental31
A pprovals throu gh meas u res les s c os tly than exc avation, removaland off-s ite d is pos al32
of c ontaminated s oiland grou nd water, orles s c os tly than retu rn to trenc hes and other33
areas ofexc avation, then A D O T willonly be liable forthe leas tc os tly alternative. S u c h34
alternate, les s c os tly meas u res may inc lu d e (i) d es ign mod ific ations and c ons tru c tion35
tec hniqu es to avoid s u c h H azard ou s M aterials orred u c e the qu antities to be exc avated ,36
hand led , c ontained , hau led , trans ported , removed , remed iated and d is pos ed ofoff-s ite,37
and (ii) on-s ite c ontainment and ins titu tional c ontrols . If, however, D eveloper38
d emons trates thatthe totalc os tof alternate meas u res , inc lu d ing D elay C os ts to be39
borne by D eveloper, willexc eed the totalc os tof exc avation, removaland off-s ite40
d is pos alorretu rn to trenc hes and otherareas of exc avation, inc lu d ing D elay C os ts to41
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be borne by D eveloper, then D eveloper s hallnot be obligated to implement the1
alternate meas u re. D eveloper s hallres pond to allreas onable requ es ts by A D O T for2
s u pportinginformation regard ings u c h c os tc omparis on.3

The Extra W ork C os ts available u nd er this(e)4
S ec tion 14. 4. 6. 2 are s u bjec tto the C laim D ed u c tible, exc eptwith res pec tto A D O T5
Releas es ofH azard ou s M aterials .6

14. 4. 6. 3 N one ofthe following liabilities , c os ts , expens es and L os s es7
s hallbe c hargeable agains torreimbu rs able by A D O T:8

L iabilities , c os ts , expens es and L os s es to the extent(a)9
attribu table to D eveloperReleas es ofH azard ou s M aterials ;1 0

Extra W ork C os ts aris ing ou t of Releas es of(b)11
H azard ou s M aterials from vehic les operating within the P rojec tRO W . W ithou tlimiting12
the foregoing, D evelopers hallnotbe entitled to ad d itionalc ompens ation forthe c os ts to13
repair d amage to P rojec t improvements c au s ed by s u c h Releas es of H azard ou s14
M aterials (bu t, as provid ed in S ec tions 6. 8 . 7 and 8 . 1 . 4, is notres pons ible to remed iate15
s u c h Releas es of H azard ou s M aterials by parties other than D eveloper-Related16
Entities ). Forpu rpos es hereof, “vehic le”has the meaning s etforth in A rizona Revis ed1 7
S tatu tes S ec tion 2 8 -10 1 , and als o means railroad train and airc raft;1 8

L iabilities , c os ts , expens es and L os s es thatc ou ld be(c )19
avoid ed by the exerc is e ofGood Ind u s try P rac tic e to mitigate and red u c e c os t, inc lu d ing20
exerc is e ofD eveloper’ s d u ties to avoid and mitigate s etforthin S ec tion 6. 8 . 2 ;2 1

C os ts and expens es to inves tigate and c harac terize(d )22
H azard ou s M aterials (inc lu d ing phas e 1 and phas e 2 environmentals ite as s es s ments ),23
exc eptwith res pec tto H azard ou s M aterials ofan u nexpec ted and extraord inary qu antity24
ortoxic ity;25

A d minis trative and overhead expens es and profitof(e)26
D eveloperorits S u bc ontrac tors aris ingou toforrelatingto H azard ou s M aterials , exc ept2 7
for thatof the S u bc ontrac tor d irec tly performing inves tigation, c harac terization and2 8
remed iation ofthe H azard ou s M aterials ;29

D eveloperReleas es ofH azard ou s M aterials ;(f)30

L iabilities , c os ts , expens es and L os s es inc u rred(g)31
attribu table to ac ts or omis s ions of any D eveloper-Related Entity thatexac erbates32
releas e of, orc os ts to exc avate, hand le, c ontain, hau l, trans port, remove, remed iate or33
d is pos e ofH azard ou s M aterials orA D O T Releas es ofH azard ou s M aterials ;34

L iabilities , c os ts , expens es and L os s es inc u rred if(h)35
A D O T is notafford ed the opportu nity to ins pec ts ites c ontaining H azard ou s M aterials or36
A D O T Releas es ofH azard ou s M aterials before D evelopertakes any ac tion whic h wou ld37
inhibitA D O T’ s ability to as c ertain, bas ed on a s ite ins pec tion, the natu re and extentof38
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the H azard ou s M aterials , exc ept for D eveloper’ s Emergenc y ac tions nec es s ary to1
s tabilize and c ontain a s u d d en releas e or otherwis e requ ired by L aw to immed iately2
ad d res s the Emergenc y;3

L iabilities (exc ept generator liability to the extent(i)4
as s u med by A D O T u nd erS ec tion 6. 8 . 6. 1), c os ts , expens es and L os s es with res pec tto5
H azard ou s M aterials in, on oru nd erD eveloper-D es ignated RO W , Replac ementUtility6
P roperty Interes ts (exc eptif S ec tion 14. 4. 5. 2 applies )orD eveloper’ s Temporary W ork7
A reas ; and8

L iabilities , c os ts , expens es and L os s es withres pec tto(j)9
H azard ou s M aterials in, on oru nd erloc ations D eveloperis req u ired to avoid pu rs u antto10
the Tec hnic alP rovis ions .1 1

14. 4. 6. 4 Extra W ork C os ts foroff-s ite d is pos alof s oils c ontaminated12
with H azard ou s M aterials forwhic h A D O T is liable u nd erthis S ec tion 14. 4. 6 s hallbe13
d etermined by applying the s ame u nitpric e (per ton or c u bic yard ) thatapplies to14
D eveloper u nd er the L ead S u bc ontrac twith res pec tto off-s ite d is pos alof H azard ou s15
M aterials of s imilarc harac terforwhic h D eveloperis notc ompens ated by A D O T. Ifno16
s u c h u nitpric e is s tated in the L ead S u bc ontrac t, then the u nitpric e s hallnotexc eed the1 7
u nitpric e A D O T c ou ld obtain throu gh c ompetitive low bid from a qu alified c ontrac torfor1 8
s u c hwork.19

14. 4. 7 D iffering S ite C ond itions2 0

D eveloper’ s entitlement to Extra W ork C os ts , D elay C os ts and C ompletion21
D ead line ad ju s tmentfor D iffering S ite C ond itions s hallbe s u bjec tto the following22
c ond itions .23

14. 4. 7 . 1 D u ringprogres s ofthe D & C W ork, ifD ifferingS ite C ond itions24
are enc ou ntered , D evelopers hallimmed iately notify A D O T thereof telephonic ally orin25
pers on, to be followed immed iately by notific ation. D evelopers hallbe res pons ible for26
d etermining the appropriate ac tion to be u nd ertaken, s u bjec tto c onc u rrenc e by A D O T.2 7
In the eventthatany GovernmentalA pprovals s pec ify a proc ed u re to be followed ,2 8
D evelopers hallfollow the proc ed u re s etforthin the GovernmentalA pprovals .29

14. 4. 7 . 2 D eveloper s hallbear the bu rd en of proving thata D iffering30
S ite C ond ition exis ts and thatD eveloperc ou ld notreas onably have worked arou nd the31
D ifferingS ite C ond ition s o as to avoid ad d itionalc os tord elay.32

14. 4. 7 . 3 Eac h Relief EventN otic e and Relief Requ es trelating to a33
D iffering S ite C ond ition s hallinc lu d e a s tatements etting forth allrelevantas s u mptions34
mad e by D eveloperwithres pec tto the c ond ition ofthe affec ted area, ju s tifyingthe bas is35
fors u c h as s u mptions , explaining exac tly how the exis ting c ond itions d ifferfrom thos e36
as s u mptions , and s tating the efforts D eveloper u nd ertook to find alternative d es ign or37
c ons tru c tion s olu tions to eliminate orminimize the problem and the as s oc iated c os ts .38
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14. 4. 7 . 4 Unles s D eveloper proves that a D iffering S ite C ond ition1
exis ts in an affec ted area, D evelopers hallnotbe entitled to ad d itionalc ompens ation or2
C ompletion D ead line ad ju s tmentin c onnec tion with works toppages in the affec ted area3
d u ringthe period oftime D eveloperinves tigates c ond itions in the affec ted area.4

14. 4. 7 . 5 Exc eptto the extentprovid ed otherwis e in S ec tion 14. 6. 35
regard ing C ompletion D ead line ad ju s tment, D evelopers hallnotbe entitled to any Extra6
W ork C os ts , D elay C os ts or C ompletion D ead line ad ju s tment for D iffering S ite7
C ond itions in, on or u nd er D eveloper-D es ignated RO W , Replac ementUtility P roperty8
Interes ts (exc eptifS ec tion 14. 4. 5. 2 applies )orD eveloper’ s Temporary W orkA reas .9

14. 4. 8 C hange in L aw1 0

14. 4. 8 . 1 N ew orrevis ed S tate s tatu tes ad opted afterthe S etting D ate11
thatc hange, ad d to orreplac e applic able s tand ard s , c riteria, req u irements , c ond itions ,1 2
proc ed u res and s pec ific ations , inc lu d ing S afety S tand ard s relating to the D & C W ork, as13
wellas revis ions to the Tec hnic alP rovis ions to c onform to s u c h new orrevis ed S tate14
s tatu tes , s hallbe treated as a C hange in L aw (c lau s e (n) of the d efinition of Relief15
Event) rather than an A D O T-D irec ted C hange to Tec hnic al P rovis ions ; provid ed ,16
however, that c hanges in A d ju s tment S tand ard s c au s ed by new or revis ed S tate1 7
s tatu tes s hallc ons titu te neithera C hange in L aw noran A D O T-D irec ted C hange.1 8

14. 4. 8 . 2 N ew orrevis ed S tate s tatu tes ad opted afterthe S etting D ate19
thatc hange, ad d to orreplac e applic able s tand ard s , c riteria, req u irements , c ond itions ,2 0
proc ed u res and s pec ific ations , inc lu d ing S afety S tand ard s , relating to M aintenanc e21
S ervic es , as wellas revis ions to the Tec hnic alP rovis ions to c onform to s u c h new or22
revis ed S tate s tatu tes , s hallbe treated as a N on-D is c riminatory M aintenanc e C hange,23
as provid ed in S ec tion 14. 4. 2 .24

14. 4. 9 C hange in A d ju stm entS tand ard s25

D evelopers hallnotbe entitled to any C laim forD elay C os ts d u e to a C hange in26
A d ju s tmentS tand ard s .2 7

14. 4. 10 A D O T-D irec ted C hanges for ITS Im provem ents or Interstate 102 8
Existing C ond itions Im provem ents29

14. 4. 10 . 1 D eveloper’ s entitlement to ad d itional c ompens ation or30
C ompletion D ead line ad ju s tment for A D O T-D irec ted C hanges to c ons tru c t ITS31
improvements d es c ribed in S ec tion 7 . 6. 2 s hallbe as follows .32

If A D O T is s u es the c orres pond ing S u pplementalA greementor(a)33
D irec tive L etterwithin 30 d ays afterA D O T rec eives the ITS Inventory from D eveloper,34
then D eveloper s hall be entitled to the Extra W ork C os ts to c omplete the ITS35
improvements bu ts hallnotbe entitled to any D elay C os ts or C ompletion D ead line36
ad ju s tmenttherefor.37
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If A D O T is s u es the c orres pond ing S u pplementalA greementor(b)1
D irec tive L etter later than 30 d ays after A D O T rec eives the ITS Inventory from2
D eveloper, then D evelopers hallbe entitled to the Extra W orkC os ts to c omplete the ITS3
improvements as wellas any D elay C os ts and C ompletion D ead line ad ju s tmentd irec tly4
attribu table to the d elayed is s u anc e ofthe S u pplementalA greementorD irec tive O rd er.5

14. 4. 10 . 2 D eveloper’ s entitlement to ad d itional c ompens ation or6
C ompletion D ead line ad ju s tmentfor A D O T-D irec ted C hanges to c ons tru c trepairs or7
replac ements of exis ting c ond itions within Inters tate 10 (otherthan ITS improvements )8
d es c ribed in S ec tion 7 . 6. 2 s hallbe as follows .9

D eveloper s hallnotbe entitled to an A D O T-D irec ted C hange(a)10
where its own P rojec td es ign orc ons tru c tion requ ires removal, repair, rec ons tru c tion or11
replac ement of any s u c h exis ting c ond itions within Inters tate 10 (other than ITS12
improvements ).13

If A D O T is s u es the c orres pond ing S u pplementalA greementor(b)14
D irec tive L etter within 30 d ays after A D O T rec eives from D eveloper the Exis ting15
C ond itions D oc u mentation forInters tate 10 and InitialD es ign S u bmittals forallportions16
of its Inters tate 10 improvements , then D eveloper s hallbe entitled to the Extra W ork1 7
C os ts to c omplete the repairs orreplac ements ofexis ting c ond itions within Inters tate 101 8
(otherthan ITS improvements )and proven, nec es s ary ac c eleration c os ts , bu ts hallnot19
be entitled to any D elay C os ts orC ompletion D ead line ad ju s tmenttherefor.2 0

If A D O T is s u es the c orres pond ing S u pplementalA greementor(c )21
D irec tive L etter later than 30 d ays after A D O T rec eives from D eveloper the Exis ting22
C ond itions D oc u mentation forInters tate 10 and InitialD es ign S u bmittals forallportions23
of its Inters tate 10 improvements , then D eveloper s hallbe entitled to the Extra W ork24
C os ts to c omplete the repairs orreplac ements ofexis ting c ond itions within Inters tate 1025
(other than ITS improvements )as wellas any D elay C os ts and C ompletion D ead line26
ad ju s tmentd irec tly attribu table to the d elayed is s u anc e ofthe S u pplementalA greement2 7
orD irec tive O rd er.2 8

14. 4. 11 C ollision D u ring M aintenanc e P eriod29

If a Forc e M ajeu re Eventas d es c ribed in c lau s e (h) of the d efinition thereof30
oc c u rs , D eveloper s hall be entitled to Extra W ork C os ts only for the repair or31
replac ementof d amage or d es tru c tion to the affec ted brid ge s tru c tu re, nois e wall,32
retainingwalloroverhead s ign s tru c tu re.33

14. 4. 12 D & C P ric e A d ju stm entD u e to D elay in NTP 134

14. 4. 12 . 1 If A D O T d oes notis s u e N TP 1 within 18 0 d ays after the35
P ropos alD u e D ate, and this d elay is notc au s ed in whole orin partby an ac t, omis s ion,36
negligenc e, intentional mis c ond u c t, or breac h of applic able L aw, c ontrac t or37
GovernmentalA pprovalby any D eveloper-Related Entity, the D & C P ric e s hallbe38
s u bjec tto ad ju s tment, as d es c ribed in this S ec tion 14. 4. 1 2 .39



A rizona D epartmentofTrans portation 199 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

14. 4. 12 . 2 The D & C P ric e ad ju s tments hallbe applied to the period1
beginningon the d ate ofis s u anc e ofN TP 1 .2

14. 4. 12 . 3 The D & C P ric e for D & C W ork performed on and after the3
d ate of is s u anc e of N TP 1 willbe ad ju s ted pu rs u antto a S u pplementalA greement4
s olely by ad d ing to the D & C P ric e the “ad ju s tmentamou nt”(or “”), c alc u lated in5
ac c ord anc e with this S ec tion 14. 4. 1 2 . 3, and withou t the right to any ad d itional6
c ompens ation pu rs u antto the S u pplementalA greement.7

 =N x D & C P ric e x (([A -B ]/B )/T)8

W here:9

“”is the ad ju s tmentamou ntd is tribu ted on a pro rata bas is over10
the remainingpayments ofthe D & C P ric e s etforthin Exhibit6;1 1

“N ”is the nu mberofd ays in the period s tartingon the 1 8 1 s td ay12
afterthe P ropos alD u e D ate and end ingon the effec tive d ate ofN TP 1 ;13

“A ”is the C C Ivalu e pu blis hed forthe monthin whic hthe effec tive14
d ate ofN TP 1 oc c u rs ;15

“B ”is the C C Ipu blis hed forthe monthwhic hc ontains the d ay whic h16
is N +15 d ays priorto the 15thd ay ofthe monthwhic hc ontains the effec tive d ate of1 7
N TP 1 ; and1 8

“T”is the nu mberofd ays between the 15thofthe monthforwhic h19
the C C Ivalu e for“A ”was taken and the 15thofthe monthforwhic hthe C C Ivalu e for20
“B ”was taken.2 1

14. 4. 12 . 4 In the event of a d elay to N TP 1 as d es c ribed in this22
S ec tion 14. 4. 1 2 , D eveloper willbe entitled to requ es ta S u pplementalA greementto23
extend a C ompletion D ead line in ac c ord anc e withS ec tion 14. 6.24

14. 4. 13 D & C P ric e A d ju stm entD u e to D elay in NTP 225

14. 4. 13. 1 If A D O T d oes notis s u e N TP 2 within ten B u s ines s D ays26
after D eveloper s atis fies the c ond itions prec ed entto is s u anc e of N TP 2 s etforth in2 7
S ec tion 7 . 4. 1 , and this d elay is notc au s ed in whole or in partby an ac t, omis s ion,2 8
negligenc e, intentional mis c ond u c t, or breac h of applic able L aw, c ontrac t or29
GovernmentalA pprovalby any D eveloper-Related Entity (inc lu d ing D eveloper’ s failu re30
to s atis fy any partic u lar c ond ition(s ) to N TP 2), the D & C P ric e s hallbe s u bjec tto31
ad ju s tment, as d es c ribed in this S ec tion 14. 4. 13.32

14. 4. 13. 2 The D & C P ric e ad ju s tments hallbe applied to the period33
beginningon the d ate ofis s u anc e ofN TP 2 .34
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14. 4. 13. 3 The D & C P ric e for D & C W ork performed on and after the1
d ate of is s u anc e of N TP 2 willbe ad ju s ted pu rs u antto a S u pplementalA greement2
s olely by ad d ing to the D & C P ric e the “ad ju s tmentamou nt”(or “”), c alc u lated in3
ac c ord anc e with this S ec tion 14. 4. 13. 3, and withou t the right to any ad d itional4
c ompens ation pu rs u antto the S u pplementalA greement.5

=N x (D & C P ric e -C )x (([A -B ]/B )/T)6

W here:7

“”is the ad ju s tmentamou ntd is tribu ted on a pro rata bas is8
overthe remainingpayments ofthe D & C P ric e s etforthin Exhibit6;9

“C ”is the amou ntpaid orowing from A D O T to D eveloperfor10
D & C W orkperformed priorto is s u anc e ofN TP 2 ;1 1

“N ”is the nu mberofd ays in the period s tartingon the laterof12
the 11th B u s ines s D ay afterD evelopers atis fies the c ond itions prec ed entto is s u anc e of13
N TP 2 s etforthin S ec tion 7 . 4. 1 ;14

“A ”is the C C I valu e pu blis hed for the month in whic h the15
effec tive d ate ofN TP 2 oc c u rs ;16

“B ”is the C C I pu blis hed for the month whic h c ontains the1 7
d ay whic h is N +15 d ays priorto the 15th d ay ofthe month whic h c ontains the effec tive1 8
d ate ofN TP 2 ; and19

“T”is the nu mberofd ays between the 15th ofthe month for20
whic h the C C I valu e for “A ”was taken and the 15th of the month for whic h the C C I21
valu e for“B ”was taken.2 2

14. 4. 13. 4 In the event of a d elay to N TP 2 as d es c ribed in this23
S ec tion 14. 4. 13, D eveloper willbe entitled to requ es ta S u pplementalA greementto24
extend a C ompletion D ead line in ac c ord anc e withS ec tion 14. 6.25

14. 4. 14 D & C P ric e A d ju stm entin C onnec tion with Issu anc e ofNTP 326

14. 4. 14. 1 If A D O T is s u es N TP 3 prior to the N TP 3 W ind ow, the2 7
D & C P ric e willbe d ec reas ed by the s u m of the applic able d ollaramou ntperd iem s et2 8
forth in Exhibit2-4. 2 foreac h d ay N TP 3 is is s u ed priorto the s tartd ate of the N TP 329
W ind ow, u pto a c apof1 8 0 d ays before the s tartd ate ofthe N TP 3 W ind ow. Foreac h30
d ay, ifany, thatN TP 3 is is s u ed before the 1 8 0 thd ay priorto the s tartd ate ofthe N TP 331
W ind ow, the D & C P ric e willbe fu rther red u c ed by the amou ntof the d ec reas e in32
D eveloper’ s c os ts attribu table thereto, inc lu d ings avings from s c hed u le ac c eleration and33
from effic ienc y gains . The P arties s hallnegotiate the amou ntof s u c h d ec reas e in34
D eveloper’ s c os ts in ac c ord anc e with S ec tion 15. 1 . 6, as applic able. The P arties s hall35
d oc u mentany d ec reas e in the D & C P ric e in a S u pplementalA greementfora red u c tive36
A D O T-D irec ted C hange.37



A rizona D epartmentofTrans portation 2 0 1 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

14. 4. 14. 2 If A D O T is s u es N TP 3 after the N TP 3 W ind ow, the D & C1
P ric e willbe inc reas ed by the s u m ofthe applic able d ollaramou ntperd iem s etforth in2
Exhibit2-4. 2 foreac h d ay N TP 3 is is s u ed afterthe end d ate ofthe N TP 3 W ind ow, u p3
to a c apof1 8 0 d ays afterthe end d ate ofthe N TP 3 W ind ow. Foreac h d ay, ifany, that4
N TP 3 is is s u ed afterthe 1 8 0 th d ay following the end d ate ofN TP 3 W ind ow, the D & C5
P ric e willbe fu rther inc reas ed by the amou ntof the D elay C os ts attribu table to s u c h6
fu rtherperiod ofd elay. The P arties s hallnegotiate the amou ntofs u c h D elay C os ts by7
applyingthe terms ofS ec tion 2 ofExhibit14, as applic able. The P arties s halld oc u ment8
any inc reas e in the D & C P ric e in a S u pplementalA greement.9

14. 4. 14. 3 If A D O T is s u es N TP 3 anytime within the N TP 3 W ind ow,1 0
inc lu s ive, there s hallbe no ad ju s tmentto the D & C P ric e in c onnec tion with the is s u anc e11
ofN TP 3.1 2

14. 5 Insu ranc e A d ju stm ents13

14. 5. 1 A pplic ation ofins u ranc e proc eed s in the eventofany los s , d amage or14
d es tru c tion to the P rojec tis governed by S ec tion 11 . 3.15

14. 5. 2 In all other c irc u ms tanc es , eac h C laim s eeking the rec overy of16
c ompens ation forExtra W ork C os ts and D elay C os ts , as applic able, s hallbe netof all1 7
ins u ranc e available to D eveloper, or d eemed to be s elf-ins u red by D eveloper u nd er1 8
S ec tion 11 . 2 . 4, with res pec tto the Relief Eventgiving ris e to the Extra W ork C os ts or19
D elay C os ts . The amou ntof s u c h ins u ranc e ord eemed s elf-ins u ranc e s hallbe netted2 0
ou tbefore d etermining the amou ntofExtra W orkC os ts and D elay C os ts to be c harged21
agains tthe C laim D ed u c tible.2 2

14. 6 Effec tofReliefEvents on C om pletion D ead lines, P erform anc e, D eveloper23
D efau lt, Nonc om plianc e P oints and D ed u c tions24

14. 6. 1 S u bjec t to S ec tion 14. 6. 2 and s atis fac tion of any c ond itions or25
requ irements s etforth in the C ontrac tD oc u ments , inc lu d ing in S ec tion 14. 4, D eveloper26
s hallbe entitled to extens ion ofapplic able C ompletion D ead lines by the period thatthe2 7
end of the C ritic alP ath extend s beyond the originalC ompletion D ead line d u e to any2 8
ReliefEventD elay that(a)is notc onc u rrentwith any otherd elay whic h is notc au s ed by29
a Relief Event, and (b)D eveloper c annot reas onably avoid throu gh mitigation as30
req u ired u nd erS ec tion 14. 8 .31

14. 6. 2 A s an alternative to the C ompletion D ead lines extens ions to whic h32
D eveloperis otherwis e entitled u nd erS ec tion 14. 6. 1 , A D O T in its s ole d is c retion may33
pay D eveloper ac c elerations c os ts , as c ontemplated in S ec tions 14. 1 . 3. 1(f) and34
15. 1 . 3(c ). In s u c h c as es , A D O T’ s elec tion to pay ac c eleration c os ts in lieu of35
C ompletion D ead lines extens ions s hallbe s etforth in the applic able S u pplemental36
A greement.37

14. 6. 3 D eveloper s hall be entitled to extens ion of applic able C ompletion38
D ead lines by the period thatthe end of the C ritic alP ath extend s beyond the original39
C ompletion D ead line d u e to (a) any Relief EventD elay thatis d irec tly attribu table to40
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exis tenc e oroc c u rrenc e ofa ReliefEventu nd erc lau s e (i), (k), (l)or(m)ofthe d efinition1
of Relief Eventon or d irec tly affec ting D eveloper-D es ignated RO W thatis partof an2
approved A TC , or(b) u nreas onable d elay, beyond D eveloper’ s reas onable c ontrol, in3
obtaining new or mod ified GovernmentalA pprovals nec es s ary for implementing an4
approved A TC ; provid ed thatthe c u mu lative extens ions ofa C ompletion D ead line u nd er5
this S ec tion 14. 6. 3 s hallnotexc eed 1 20 d ays .6

14. 6. 4 D eveloper s hallnotbe exc u s ed from timely paymentof monetary7
obligations u nd erthis A greementd u e to the oc c u rrenc e of a Relief Event. D eveloper8
s hallnotbe exc u s ed from c omplianc e with the C ontrac tD oc u ments orapplic able L aws9
d u e to the oc c u rrenc e ofa ReliefEvent, exc epttemporary inability to c omply d u e s olely10
and d irec tly to the ReliefEvent.1 1

14. 6. 5 D eveloper s hallbe entitled to rely u pon the oc c u rrenc e of a Relief12
Eventas a d efens e agains ta D eveloper D efau ltwhere the oc c u rrenc e of the Relief13
Eventc au s es s u c hD eveloperD efau lt.14

14. 6. 6 Refer to S ec tion 1 7 . 5 regard ing the effec tof a Relief Eventon the15
ac c ru al of N onc omplianc e Events and N onc omplianc e P oints and as s es s ment of16
N onc omplianc e C harges forN onc omplianc e Events .1 7

14. 6. 7 Refer to S ec tions 20 . 2 . 3 and 2 0 . 2 . 4 regard ing the effec tof a Relief1 8
Eventon L iqu id ated D amages forL ane C los u res .19

14. 7 Exc lu sive Relief; Release ofC laim s2 0

The reliefprovid ed throu ghagreementorpu rs u antto D is pu te Res olu tion P roc ed u res for21
a ReliefEvents hallrepres entthe s ole rightto c ompens ation, d amages , and otherrelief22
from the ad vers e effec ts of a Relief Event. A s a c ond ition prec ed entto A D O T’ s23
obligation to pay any c ompens ation amou ntorgrantorabid e by s u c h relief, D eveloper24
s hallexec u te a fu ll, u nc ond itional, irrevoc able waiverand releas e, in form reas onably25
ac c eptable to A D O T, ofany otherC laims , L os s es orrights to reliefas s oc iated with s u c h26
ReliefEventthatis notthe s u bjec tofa D is pu te.2 7

14. 8 P revention and M itigation2 8

14. 8 . 1 D evelopers hallbe entitled to the relief and protec tion provid ed u nd er29
this S ec tion 14 only if the oc c u rrenc e of a Relief Event and the effec ts of s u c h30
oc c u rrenc e:31

A re beyond the reas onable c ontrol of D eveloper-Related(a)32
Entities ;33

A re notd u e to any ac t, omis s ion, negligenc e, rec kles s nes s ,(b)34
willfu lmis c ond u c t, fau lt, breac hofc ontrac t, orbreac hofthe requ irements ofthe C ontac t35
D oc u ments , or violation of L aw or a GovernmentalA pprovalof or by any of the36
D eveloper-Related Entities ; and37
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C ou ld nothave been avoid ed by the exerc is e of c au tion, d u e(c )1
d iligenc e orreas onable efforts by D eveloper-Related Entities .2

14. 8 . 2 D eveloper s halltake alls teps reas onably nec es s ary to mitigate the3
c ons eq u enc es of any Relief Event, inc lu d ing alls teps thatwou ld generally be taken in4
ac c ord anc e withGood Ind u s try P rac tic e.5

14. 8 . 3 Re-sequ enc ing and Re-sc hed u ling ofW ork6

14. 8 . 3. 1 W ithou t limiting S ec tion 14. 8 . 2 , D eveloper s hall not be7
entitled to s u bmita c laim for Extra W ork C os ts , D elay C os ts , C ompletion D ead line8
ad ju s tment or other relief for impac ts that c ou ld have been avoid ed throu gh re-9
s eq u enc ing and re-s c hed u ling of the W ork orotherwork-arou nd meas u res the c os tof10
whic his ju s tified by equ alorgreaters avings in Extra W orkC os ts and D elay C os ts .1 1

14. 8 . 3. 2 W henevera Relief Eventoc c u rs and D evelopers u bmits an12
originalor s u pplementalRelief EventN otic e for Extra W ork C os ts or D elay C os ts ,13
D evelopers hallc onc u rrently s u bmitto A D O T an analys is ofpotentialre-s eq u enc ing, re-14
s c hed u ling and otherwork-arou nd meas u res and a c omparis on of the es timated c os ts15
thereof to the es timated s avings in the Extra W ork C os ts or D elay C os ts thatwou ld16
res u lt.1 7

14. 8 . 3. 3 D eveloper s hallc ooperate with A D O T thereafter to id entify1 8
the re-s eq u enc ing, re-s c hed u ling and otherwork arou nd meas u res thatwillmaximize19
mitigation of c os ts to A D O T taking into ac c ou ntthe c os tofpotentialre-s eq u enc ing, re-20
s c hed u lingand otherwork-arou nd meas u res .2 1

14. 8 . 3. 4 A D O T willc ompens ate D eveloper for the reas onable c os ts22
of re-s eq u enc ing, re-s c hed u ling and otherwork-arou nd meas u res au thorized in writing23
by A D O T pu rs u antto this provis ion, in the s ame manneritc ompens ates forExtra W ork24
C os ts and D elay C os ts u nd erS ec tion 14. 2 .25

14. 8 . 4 W ithou t limiting S ec tion 14. 8 . 3, if any c laim is as s erted or26
ad minis trative proc eed ing, litigation orotherlegalac tion is brou ghtagains tD eveloper2 7
by any third party (otherthan a D eveloper-Related Entity)s eeking relief thatwou ld or2 8
c ou ld entitle D eveloper to Extra W ork C os ts , D elay C os ts or C ompletion D ead line29
ad ju s tmentif d etermined ad vers ely to D eveloper, then D eveloper, atits expens e, s hall30
d efend agains ts u c h c laim , ad minis trative proc eed ing, litigation or other legalac tion31
d iligently and profes s ionally, s hallnotinterfere with orres is tA D O T’ s intervention in the32
c laim negotiations orad minis trative proc eed ing, litigation orotherlegalac tion, and s hall33
ac tively as s is tand c ooperate with A D O T in its d efens e agains tthe c laim , ad minis trative34
proc eed ing, litigation orotherlegalac tion. A tthe requ es tof eitherP arty, both P arties35
s hallenter into, or c au s e their res pec tive legalc ou ns elto enter into, a jointd efens e36
agreements etting forth terms fortheirjointc ooperation and d efens e. The P arties als o37
may mu tu ally c hoos e, bu tare notobligated , to be jointly repres ented by legalc ou ns elin38
s u c had minis trative proc eed ing, litigation orotherlegalac tion.39
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14. 8 . 5 For fu rther mitigation obligations of D eveloper res pec ting H azard ou s1
M aterials and Rec ognized EnvironmentalC ond itions , referto S ec tion 6. 8 . 2 .2

3
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A RTIC L E 15.1
A D O T-D IREC TED C H A NGES ; D EVEL O P ER C H A NGES ; D IREC TIVE L ETTERS2

15. 1 A D O T-D irec ted C hanges3

15. 1 . 1 A D O T’ s Rightto Issu e S u pplem entalA greem ent4

15. 1 . 1 . 1 A D O T may, atany time and from time to time, withou tnotic e5
to any S u rety, au thorize orrequ ire, pu rs u antto a S u pplementalA greement, c hanges in6
the W ork(inc lu d ing red u c tions in the s c ope ofthe D & C W orkorM aintenanc e S ervic es )7
or in terms and c ond itions of the Tec hnic alP rovis ions (inc lu d ing c hanges in the8
s tand ard s applic able to the W ork); provid ed , however thatA D O T’ s rightto red u c e9
D eveloper’ s s c ope of W ork u nd erthis provis ion willbe s u bjec tto an aggregate c ap of10
1 0 % ofthe initialD & C P ric e orinitialM aintenanc e P ric e, as applic able, in effec ton the11
Effec tive D ate. S olely forthe pu rpos e of meas u ring whetheraggregate red u c tions in12
the s c ope of M aintenanc e S ervic es are with the 10 % c ap, the P arties s hallu s e the13
u nes c alated pric e of the red u c ed M aintenanc e S ervic es and c ompare itto the initial14
M aintenanc e P ric e. The P arties s hall d etermine the ac tu al red u c tion in the15
M aintenanc e P ric e, as es c alated pu rs u antto S ec tion 13. 5. 6, bas ed on the s avings in16
the es c alated M aintenanc e P ric e. A ny red u c tions in the s c ope of the D & C W ork or1 7
M aintenanc e S ervic es in exc es s ofthe applic able aggregate c aps hallc ons titu te and be1 8
treated as a P artialTermination forC onvenienc e.19

15. 1 . 1 . 2 A D O T als o s hallhave the rightto is s u e a S u pplemental20
A greementfor any other eventthatthe C ontrac tD oc u ments expres s ly s tate s hallbe21
treated as an A D O T-D irec ted C hange.2 2

15. 1 . 1 . 3 S u c h alterations and c hanges s hallbe d oc u mented throu gh23
is s u anc e ofan A D O T-D irec ted C hange orD irec tive L etter. N o d oc u ment, inc lu d ing any24
field d irec tive, s hallbe valid , effec tive or enforc eable as a S u pplementalA greement25
u nles s expres s ly id entified as a “S u pplementalA greement”and s igned by the A D O T26
projec td irec tor, by the A D O T c ons tru c tion managerforS u pplementalA greements les s2 7
than $350 , 0 0 0 , orby otherA D O T ind ivid u alid entified in a written notic e from the projec t2 8
d irec tor or c ons tru c tion manager to D eveloper as having au thority to exec u te29
S u pplementalA greements .30

15. 1 . 2 Requ estforC hange P roposal31

15. 1 . 2 . 1 If A D O T d es ires to is s u e an A D O T-D irec t C hange or to32
evalu ate whetherto initiate s u c h a c hange, then A D O T may, atits s ole d is c retion, is s u e33
a Requ es tforC hange P ropos al. The Requ es tforC hange P ropos als halls etforth the34
natu re, extentand d etails ofthe propos ed A D O T-D irec ted C hange.35

15. 1 . 2 . 2 W ithin five B u s ines s D ays after D eveloper rec eives a36
Requ es tforC hange P ropos al, ors u c h longerperiod to whic h the P arties may mu tu ally37
agree, A D O T and D evelopers hallc ons u ltto d efine the propos ed s c ope ofthe c hange.38
W ithin five B u s ines s D ays afterthe initialc ons u ltation, ors u c h longerperiod to whic h39
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the P arties may mu tu ally agree, A D O T and D eveloper s hallc ons u ltc onc erning the1
es timated financ ial, s c hed u le and otherimpac ts .2

15. 1 . 3 Response to Requ estforC hange P roposal3

A s s oon as pos s ible throu gh the exerc is e of d iligentefforts , and in any event4
within 60 d ays , following A D O T’ s d elivery to D eveloper of the Requ es tfor C hange5
P ropos al, D eveloper s hallprovid e A D O T with a d etailed as s es s ment of the c os t,6
s c hed u le, and other impac ts of the propos ed A D O T-D irec ted C hange, inc lu d ing the7
following:8

D eveloper’ s d etailed es timate of the impac ts on c os ts of(a)9
c arrying ou tthe propos ed A D O T-D irec ted C hange, inc lu d ing any Extra W ork C os ts or10
D elay C os ts ;1 1

If the C hange N otic e is is s u ed prior to the FinalA c c eptanc e(b)12
D ate, the effec tof the propos ed A D O T-D irec ted C hange on the P rojec tS c hed u le,13
inc lu d ing ac hievement of the C ompletion D ead lines , taking into c ons id eration14
D eveloper’ s d u ty to mitigate any d elay;15

If s o requ es ted by A D O T, in its s ole d is c retion, an alternative(c )16
c os tand s c hed u le propos als howing the ac c eleration c os ts as s oc iated with meeting the1 7
non-ad ju s ted C ompletion D ead lines , as well as any ad d itional c os ts permitted1 8
hereu nd er;19

The effec t(if any)of the propos ed A D O T-D irec ted C hange on(d )20
P erformanc e Requ irements , the C apital A s s et Replac ement W ork S c hed u le, and21
H and bac kRequ irements ; and22

A ny other relevant information related to c arrying ou t the(e)23
propos ed A D O T-D irec ted C hange.24

15. 1 . 4 Negotiation and D irec ted C hanges25

15. 1 . 4. 1 Following A D O T’ s rec eipt of D eveloper’ s d etailed26
as s es s mentand of s u c h fu rtheras s es s mentby A D O T and its c ons u ltants of the c os t,2 7
s c hed u le and other impac ts of the propos ed A D O T-D irec ted C hange, A D O T and2 8
D eveloper s hall exerc is e good faith efforts to negotiate a mu tu ally ac c eptable29
S u pplementalA greement, inc lu d ing: (a) if applic able, ad ju s tmentof the C ompletion30
D ead lines ; and (b)either(i)ifapplic able, any Extra W orkC os ts orD elay C os ts to whic h31
D eveloperis entitled , and the timing and method forpaymentofany Extra W orkC os ts32
or D elay C os ts (in ac c ord anc e with S ec tion 14. 2 . 4) or (ii) if applic able, any netc os t33
s avings and s c hed u le s avings to whic h A D O T is entitled u nd erS ec tion 15. 1 . 6 and the34
timingand method forrealizings u c h c os ts avings .35

15. 1 . 4. 2 IfA D O T and D eveloperare u nable to reac h agreementon a36
S u pplemental A greement, A D O T may, in its s ole d is c retion, res olve the D is pu te37
ac c ord ing to the D is pu te Res olu tion P roc ed u res withou tis s u ing a D irec tive L etter, or38
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d eliverto D evelopera D irec tive L etterpu rs u antto S ec tion 15. 3. 1 d irec ting D eveloperto1
proc eed with the performanc e of the W ork in qu es tion notwiths tand ing s u c h2
d is agreement. Upon rec eiptof s u c h D irec tive L etter, pend ing finalres olu tion of the3
relevantS u pplementalA greementac c ord ing to the D is pu te Res olu tion P roc ed u res : (a)4
D evelopers hallimplementand perform the W orkin qu es tion as d irec ted by A D O T; and5
(b)A D O T willmake interim payment(s )to D eveloperon a monthly progres s payment6
bas is forthe reas onable d oc u mented Extra W ork C os ts and D elay C os ts in qu es tion,7
s u bjec tto s u bs eq u entad ju s tmentthrou ghthe D is pu te Res olu tion P roc ed u res .8

15. 1 . 5 P aym entand S c hed u le A d ju stm ent9

A D O T willbe res pons ible forpaymentof the Extra W ork C os ts orD elay C os ts1 0
agreed u pon ord etermined throu gh the D is pu te Res olu tion P roc ed u res (throu gh one of11
the paymentmec hanis ms s etforth in S ec tion 14. 2 . 4), and the P rojec tS c hed u le and12
C ompletion D ead lines s hallbe ad ju s ted as agreed u pon or d etermined throu gh the13
D is pu te Res olu tion P roc ed u res , and in ac c ord anc e with S ec tion 14. 6, to reflec tthe14
effec ts ofthe S u pplementalA greement.15

15. 1 . 6 Red u c tive A D O T-D irec ted C hanges16

15. 1 . 6. 1 In ad d ition to a Requ es tfor C hange P ropos al, A D O T may1 7
d eliver to D eveloper a written notic e that, in A D O T’ s opinion, the A D O T-D irec ted1 8
C hange willred u c e D eveloperc os ts , ors ave time. In s u c h event, A D O T may prepare19
an analys is and a d etailed as s es s mentofthe ad vantageou s c os tand s c hed u le impac ts2 0
of the propos ed A D O T-D irec ted C hange, either ind epend ently of or in reply to21
D eveloper’ s written res pons e, inc lu d ingthe following:2 2

A D O T’ s d etailed es timate of the ad vantageou s(a)23
impac ts on c os ts ofc arryingou tthe propos ed A D O T-D irec ted C hange;24

If the written notic e is is s u ed prior to the Final(b)25
A c c eptanc e D ate, the effec tofthe propos ed A D O T-D irec ted C hange on s hortening the26
P rojec tS c hed u le and C ompletion D ead lines ;2 7

The effec t(if any) of the propos ed A D O T-D irec ted(c )2 8
C hange on the C apital A s s et Replac ement W ork S c hed u le and H and bac k29
Requ irements ; and30

A ny otherrelevantinformation related to c arrying ou t(d )31
the propos ed A D O T-D irec ted C hange.32

15. 1 . 6. 2 D eveloperand A D O T thereafters hallc ooperate in good faith33
to mu tu ally d etermine the es timated net c os t s avings and time s avings , if any,34
attribu table to the Requ es tforC hange P ropos al. A ny D is pu te regard ing s u c h s avings35
s hallbe res olved ac c ord ingto the D is pu te Res olu tion P roc ed u res .36

15. 1 . 6. 3 A D O T willbe entitled to 10 0 % of the es timated netc os t37
s avings , if any, attribu table to any red u c tive A D O T-D irec ted C hange. S u c h netc os t38
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s avings s hallinc lu d e the net red u c tion, if any, in labor, material, eq u ipment and1
overhead c os ts as s oc iated with the A D O T-D irec ted C hange. D evelopers hallpay s u c h2
s avings to A D O T: (a)as period ic payments overthe Term ; (b)as an ad ju s tmentto the3
M onthly D is bu rs ementover the Term ; (c ) throu gh a red u c tion in the Term ; or (d )4
throu gh any c ombination of the above, as s elec ted by A D O T. A D O T als o may take5
s u c h red u c tion in labor, material, eq u ipmentand overhead c os ts as a c red itagains t6
A D O T’ s liability for Extra W ork C os ts and D elay C os ts d u ring the Term . If A D O T7
s elec ts period ic payments over the Term , s u c h payments s hallbe d u e and owing to8
A D O T monthly on the las td ay ofeac hmonth.9

15. 1 . 6. 4 A D O T willbe entitled to 10 0 % of the effec tof the propos ed1 0
A D O T-D irec ted C hange on s horteningthe P rojec tS c hed u le and C ompletion D ead lines .1 1

15. 1 . 6. 5 A D O T s hall have the right to is s u e an A D O T-D irec ted12
C hange red u c ing D eveloper’ s M aintenanc e P ric e by 10 0 % of the amou ntof any c os t13
s avings to any D eveloper-Related Entity d u e to any d ec reas e afterthe S etting D ate in14
the c ombined rate of S tate and loc al trans ac tion privilege taxes on materials15
inc orporated orto be inc orporated into the P rojec td u ringthe M aintenanc e P eriod .16

15. 2 D eveloperC hanges1 7

15. 2 . 1 B y s u bmittalof a written C hange Requ es t, D eveloper may requ es t1 8
A D O T to approve:19

M od ific ations to the Tec hnic alP rovis ions ;(a)20

M od ific ations to D eveloper’ s P ropos alc ommitments as s etforth(b)21
in Exhibit2 ; or22

A d ju s tments to the P rojec tRO W or Temporary C ons tru c tion(c )23
Eas ements notalread y ind ic ated in D eveloper’ s S c hematic D es ign.24

The C hange Requ es ts halls etforth D eveloper’ s d etailed es timate of netimpac ts25
(pos itive and negative) on c os ts and s c hed u le attribu table to the requ es ted c hange,26
c ons is tentwithapplic able provis ions ofthis A greement.2 7

15. 2 . 2 A D O T, in its s ole d is c retion (and , if its o elec ts , after rec eiving a2 8
c omprehens ive report, atno c os tto A D O T, from an ind epend entengineerregard ingthe29
propos ed C hange Requ es t), may ac c eptor rejec tany C hange Requ es tpropos ed by30
D eveloper. If A D O T ac c epts s u c h C hange Requ es t, D eveloper s hall exec u te a31
S u pplementalA greementand s hallimplements u c h c hange in ac c ord anc e with the32
S u pplementalA greement, applic able Tec hnic alP rovis ions , the P rojec tM anagement33
P lan, Good Ind u s try P rac tic e and allapplic able L aws . N o ac c eptanc e s hallbe d eemed34
to take effec tu nles s d oc u mented in a written S u pplementalA greements igned by35
A D O T’ s A u thorized Repres entative or by his /her d es ignee appointed in writing. N o36
s u c h S u pplementalA greements hallc ons titu te an A D O T-D irec ted C hange regard les s of37
its title, d es ignation orword ing.38



A rizona D epartmentofTrans portation 2 0 9 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

15. 2 . 3 D evelopers halls olely bearthe ris kofany inc reas e in the c os ts ofthe1
D & C W orkorotherc os ts , and forany ad d itionalris ks , res u lting from a C hange Requ es t2
ac c epted by A D O T. D eveloper s hallnotbe entitled to any extens ion of the P rojec t3
S c hed u le and C ompletion D ead lines for d elays or other impac ts res u lting from a4
C hange Requ es tac c epted by A D O T.5

15. 2 . 4 W ithou tlimiting the foregoing, D evelopers hallc ompens ate A D O T for6
any inc rementalinc reas e in A D O T’ s overhead , ad minis trative and ou t-of-poc ketc os ts7
res u lting from a C hange Requ es tac c epted by A D O T. D evelopers hallmake payment8
in the amou ntand atthe time ortimes agreed u pon in the S u pplementalA greementor9
d etermined throu ghthe D is pu te Res olu tion P roc ed u res .1 0

15. 2 . 5 To the extenta C hange Requ es tac c epted by A D O T res u lts in a net11
c os ts avings to D eveloper, A D O T willbe entitled to 50 % of s u c h s avings thatthe12
analys is ind ic ates willoc c u rin the firs tfive years afterapprovalofthe C hange Requ es t,13
and 1 0 0 % of s u c h s avings thatthe analys is ind ic ates willoc c u rthereafter. A D O T will14
obtain its s hare ofthe s avings in the mannerd es c ribed in S ec tion 15. 1 . 6. 3.15

15. 2 . 6 D evelopermay implementand permita Utility C ompany to implement,16
withou ta C hange Requ es torS u pplementalA greement, c hanges to a Utility A d ju s tment1 7
d es ign thatd o notvary from the Tec hnic alP rovis ions .1 8

15. 2 . 7 N o C hange Requ es ts hallbe requ ired to implementany c hange to the19
W ork thatis nota D eviation and is nots pec ific ally regu lated or ad d res s ed by the20
C ontrac tD oc u ments orapplic able L aw.2 1

15. 2 . 8 C ertain minor c hanges withou t s ignific ant c os t s avings may be22
approved in writing by A D O T as D eviations , as d es c ribed in S ec tions 6. 2 . 4 and 8 . 1 . 2 . 6,23
and in s u c h events hallnotrequ ire a S u pplementalA greement. A ny otherc hange in24
the requ irements ofthe C ontrac tD oc u ments s hallrequ ire a S u pplementalA greement.25

15. 3 D irec tive L etters26

15. 3. 1 A D O T may atany time is s u e a D irec tive L etterto D eveloperregard ing2 7
any matterforwhic h a S u pplementalA greementc an be is s u ed orin the eventof any2 8
D is pu te regard ing the s c ope of the W ork or whether D eveloper has performed in29
ac c ord anc e with the requ irements ofthe C ontrac tD oc u ments . N o d oc u ment, inc lu d ing30
any field d irec tive, s hallbe valid , effec tive orenforc eable as a D irec tive L etter u nles s31
expres s ly id entified as a “D irec tive L etter”and s igned by the A D O T projec td irec tor, by32
the A D O T c ons tru c tion managerforS u pplementalA greements les s than $350 , 0 0 0 , or33
by other A D O T ind ivid u alid entified in a written notic e from the projec td irec tor or34
c ons tru c tion manager to D eveloper as having au thority to exec u te S u pplemental35
A greements .36

15. 3. 2 The D irec tive L etterwills tate thatitis is s u ed u nd erthis S ec tion 15. 3,37
willd es c ribe the W ork in qu es tion and , if the D irec tive L etter c onc erns a matter for38
whic h a S u pplementalA greementc an orwillbe is s u ed , willprovid e for, as applic able,39



A rizona D epartmentofTrans portation 21 0 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

paymentofExtra W orkC os ts and D elay C os ts , ifany, orred u c tions in c ompens ation, if1
any, and s c hed u le ad ju s tment, ifany, d irec tly attribu table to s u c hmatters .2

15. 3. 3 D eveloper s hall proc eed immed iately as d irec ted in the D irec tive3
L etter, pend ing the exec u tion of a formalS u pplementalA greement(or, if the D irec tive4
L etters tates thatthe W orkis within D eveloper’ s originals c ope ofW orkoris nec es s ary5
to c omply with the req u irements of the C ontrac tD oc u ments , D evelopers hallproc eed6
with the W ork as d irec ted bu ts hallhave the rightto as s erta C laim thatan A D O T-7
D irec ted C hange has oc c u rred ).8

15. 3. 4 The fac t thata D irec tive L etter was is s u ed by A D O T willnot be9
c ons id ered evid enc e that in fac t an A D O T-D irec ted C hange oc c u rred . The10
d etermination whetheran A D O T-D irec ted C hange in fac toc c u rred s hallbe bas ed on an11
analys is ofthe originalrequ irements ofthe C ontrac tD oc u ments and a d etermination as12
to whetherthe D irec tive L etterin fac tc ons titu ted a c hange in thos e req u irements .13

14
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A RTIC L E 16.1
TH IRD -P A RTY A GREEM ENTS2

16. 1 D elegation ofO bligations3

D evelopers hallperform and c omply with allA D O T obligations u nd erorpu rs u antto the4
Third -P arty A greements exc eptto the extentthatTP A ttac hment40 8 -1 ofthe Tec hnic al5
P rovis ions s tates thatan obligation is retained by A D O T.6

16. 2 C hanges to Third -P arty A greem ents7

16. 2 . 1 A s of the S etting D ate, the Third -P arty A greements were not yet8
finalized and s igned . Unexec u ted forms ofthe Third -P arty A greements as they exis ted9
priorto the P ropos alD u e D ate are s etforth in the Referenc e Information D oc u ments .1 0
A D O T retains allau thority and res pons ibility to finalize and obtain exec u tion of the11
Third -P arty A greements by the parties thereto.1 2

16. 2 . 2 If any final, exec u ted Third -P arty A greement s ets forth a material13
c hange to the A D O T obligations thatare c ontained in the forms of the Third -P arty14
A greements inc lu d ed in the Referenc e Information D oc u ments and d elegated to15
D eveloper, then s u c hmaterialc hange s hallbe treated as an A D O T-D irec ted C hange. If16
the c hange materially inc reas es the d elegated A D O T obligations , inc lu d ing a s hiftof1 7
N on-M aintained Elements to Elements D evelopermu s tmaintain, then D evelopers hall1 8
have allthe rights to ad d itionalc ompens ation and ad ju s tmentof C ompletion D ead lines19
thatapply to A D O T-D irec ted C hanges , s u bjec tto the terms and c ond itions ofA rtic le 14.2 0
Ifthe c hange materially d ec reas es the d elegated A D O T obligations , inc lu d ing a s hiftof21
Elements D evelopermu s tmaintain to N on-M aintained Elements , then A D O T s hallhave22
allthe rights to red u c tions in c ompens ation to D eveloperand time s avings s etforth in23
S ec tion 15. 1 . 6.24

16. 2 . 3 If, after a Third -P arty A greementis exec u ted , D eveloper’ s d es ign or25
D eveloper’ s performanc e of the W ork nec es s itates a c hange to s u c h Third -P arty26
A greement, or is s u anc e of a new Third -P arty A greement, D eveloper s hall be2 7
res pons ible forobtaining the amend ed ornew Third -P arty A greementand performing2 8
the obligations thereu nd er. N o s u c h amend ed or new Third -P arty A greements hall29
entitle D eveloperto any inc reas e in the P ric e, extens ion ofthe C ompletion D ead lines or30
any otherS u pplementalA greement.31

16. 2 . 4 The form of the Third -P arty A greementinc lu d ed in the Referenc e32
Information D oc u ments c onc erning maintenanc e s tates that the C ity will maintain33
c ertain c ity s treets . Forc larity, the C ity’ s obligation to maintain is intend ed and s hallbe34
c ons tru ed as c ommenc ing at the S u bs tantial C ompletion D ate; prior thereto the35
obligation to maintain is A D O T’ s and is d elegated to D eveloperas partofM aintenanc e36
D u ringC ons tru c tion.37

38
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A RTIC L E 17 .1
NO NC O M P L IA N C E EVENTS A ND NO NC O M P L IA N C E P O INTS2

1 7 . 1 Nonc om plianc e P oints S ystem3

1 7 . 1 . 1 This A greementu s es a N onc omplianc e P oints s ys tem to meas u re4
D eveloper’ s performanc e of c ertain obligations lis ted in the N onc omplianc e Event5
Tables and trigger remed ies d es c ribed in this A rtic le 1 7 for breac hes and failu res to6
perform s u c h obligations (i. e. , “N onc omplianc e Events ”). The N onc omplianc e Event7
Tables lis ts eparately the N onc omplianc e Events thatapply d u ring the D & C P eriod and8
M aintenanc e P eriod , as wellas the c orres pond ing c u re period thatis available to9
D eveloper for eac h N onc omplianc e Event. Inc lu s ion in the N onc omplianc e Event10
Tables of a N onc omplianc e Eventbears no implic ation regard ing the materiality of the11
u nd erlyingbreac h orfailu re to perform . Forpu rpos es ofthis S ec tion 1 7 . 1 , referenc es to12
“c u re period s ”s hallmean thos e c u re period s and repair res pons e times lis ted or13
referenc ed in the N onc omplianc e EventTables .14

1 7 . 1 . 2 The N onc omplianc e EventTables c ontain a repres entational, bu tnot15
exhau s tive, lis tof N onc omplianc e Events pos s ible u nd er the C ontrac tD oc u ments .16
A c c ord ingly, A D O T, from time to time, may, throu gh is s u anc e of an A D O T-D irec ted1 7
C hange, ad d to the N onc omplianc e EventTables new N onc omplianc e Events , or1 8
mod ify exis ting N onc omplianc e Events , s u bjec tto the terms and c ond itions of this19
S ec tion.2 0

1 7 . 1 . 2 . 1 For any new N onc omplianc e EventthatA D O T ad d s to the21
D & C P eriod N onc omplianc e EventTable or “P lanning and Reporting”s ec tion of the22
M aintenanc e P eriod N onc omplianc e EventTable, A D O T willes tablis h the applic able23
as s es s mentc ategory (“A ”or “B ”), nu mber of N onc omplianc e P oints , N onc omplianc e24
C harges , and c u re period . A D O T’ s right to make ad d itions to the D & C P eriod25
N onc omplianc e EventTable and “P lanning and Reporting”s ec tion of the M aintenanc e26
P eriod N onc omplianc e EventTable s hallnotbe exerc is ed in a mannerto expand , nor2 7
s hallitbe d eemed to expand , D eveloper’ s obligations u nd erthe C ontrac tD oc u ments ;2 8
bu trather to ad d to or eliminate from the D & C P eriod N onc omplianc e EventTable29
exis ting c ontrac tu alobligations for whic h N onc omplianc e P oints may be as s es s ed .30
D eveloper s hallnotbe entitled to ad d itionalc ompens ation or C ompletion D ead line31
ad ju s tmentfor ad d itions or ad ju s tments A D O T makes u nd er this S ec tion 1 7 . 1 . 2 . 1 ,32
provid ed thatthe ad d ition orad ju s tmentc omplies withS ec tion 1 7 . 1 . 2 . 3.33

1 7 . 1 . 2 . 2 In ord erforA D O T to ad d new, orto mod ify, N onc omplianc e34
Events u nd er the “TP A ttac hment 50 0 -1” s ec tion of the M aintenanc e P eriod35
N onc omplianc e Event Table, A D O T s hall have the right to make ad d itions or36
mod ific ations to any applic able partofTP A ttac hment50 0 -1 ofthe Tec hnic alP rovis ions ,37
s u bjec tto the following:38

In the c as e ofan ad d ition, A D O T willis s u e a Requ es t(a)39
for C hange P ropos al s etting forth (i) for TP A ttac hment 50 0 -1 of the Tec hnic al40
P rovis ions the Element, P erformanc e Requ irement, repair res pons e times , Ins pec tion41
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method and freq u enc y, M eas u rementRec ord and Target, and (ii)the N onc omplianc e1
P oints applic able to s u c hElement;2

In the c as e of a mod ific ation, A D O T will is s u e a(b)3
Requ es tforC hange P ropos als etting forth the propos ed mod ific ations to (i)the nu mber4
ofN onc omplianc e P oints , and (ii)the N onc omplianc e C harges . A D O T’ s rightto mod ify5
any applic able partofTP A ttac hment50 0 -1 of the Tec hnic alP rovis ions is limited s u c h6
thatthe repair res pons e times s etforth in the M aintenanc e P eriod N onc omplianc e7
EventTable, as itexis ts on the Effec tive D ate, s hallnotd ec reas e u nles s ju s tified by8
need to betterprotec tpu blic s afety;9

A fterA D O T is s u es the Requ es tforC hange P ropos al(c )10
to make s u c h an ad d ition or mod ific ation, A D O T and D eveloper will follow the11
proc ed u res s etforth in S ec tions 15. 1 . 2 throu gh and 15. 1 . 5, provid ed thatD eveloper’ s1 2
time period to res pond with written c omments s hallnotexc eed 30 d ays afterrec eiptof13
the Requ es tforC hange P ropos al. Thereafter, A D O T willrend erits d ec is ion regard ing14
whetherand on whatterms to inc orporate the propos ed ad d itions ormod ific ations into15
TP A ttac hment 50 0 -1 of the Tec hnic al P rovis ions and the M aintenanc e P eriod16
N onc omplianc e EventTable by written notic e to D eveloperand a written S u pplemental1 7
A greement;1 8

If the s ole pu rpos e of the ad d ition or mod ific ation(d )19
u nd er this S ec tion 1 7 . 1 . 2 . 2 is to ad d res s an as pec tof D eveloper’ s d es ign (inc lu d ing20
materials s elec tion)notoriginally ad d res s ed in TP A ttac hment50 0 -1 of the Tec hnic al21
P rovis ions bec au s e the d es ign (inc lu d ing materials s elec tion)d iffers from thatas s u med22
in the S c hematic D es ign, then (i) the terms for the ad d ition or mod ific ation in TP23
A ttac hment50 0 -1 of the Tec hnic alP rovis ions s hallbe generally c ons is tentwith the24
terms for c omparable Elements alread y in TP A ttac hment50 0 -1 of the Tec hnic al25
P rovis ions , and (ii) D eveloper s hallnotbe entitled to (A ) any c ompens ation for any26
inc reas e in the nu mber of N onc omplianc e P oints , (B ) any c ompens ation for any2 7
inc reas e in the ris kofinc u rringN onc omplianc e P oints and N onc omplianc e C harges , (C )2 8
any ad ju s tmentto the triggers for P ers is tentD eveloper D efau lt, or (D ) C ompletion29
D ead line ad ju s tmentfor s u c h ad d itions or mod ific ations . This c lau s e (d ) s u pers ed es30
any c ontrary provis ions ofS ec tions 15. 1 . 2 throu gh15. 1 . 5;31

N o mod ific ation orad d ition to N onc omplianc e Events(e)32
u nd er the “TP A ttac hment50 0 -1”s ec tion of the M aintenanc e P eriod N onc omplianc e33
EventTable may have an as s es s mentc ategory of“B ”; and34

If D eveloper proves , in its written c omments , that(f)35
A D O T’ s ad d ition or mod ific ation to TP A ttac hment50 0 -1 of the Tec hnic alP rovis ions36
u nd erthis S ec tion 1 7 . 1 . 2 . 2 , otherthan thos e pu rs u antto c lau s e (d )above, willres u ltin37
Extra W ork C os ts to perform the M aintenanc e S ervic es , then s u c h ad d ition or38
mod ific ation s hallentitle D eveloperto ad d itionalc ompens ation in the amou ntequ alto39
s u c h Extra W orkC os ts ; provid ed , however, thatA D O T s hallhave the rightto red u c e or40
eliminate s u c h Extra W ork C os ts by fu rther mod ifying TP A ttac hment50 0 -1 of the41
Tec hnic alP rovis ions . Und erno c irc u ms tanc es , however, willD eveloperbe entitled to42
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(i)any c ompens ation forany inc reas e in the ris kofinc u rring N onc omplianc e P oints and1
N onc omplianc e C harges , (ii) any ad ju s tmentto the triggers for P ers is tentD eveloper2
D efau lt, or (iii) C ompletion D ead line ad ju s tmentfor s u c h ad d itions or mod ific ations .3
This c lau s e (f)s u pers ed es any c ontrary provis ions ofS ec tions 15. 1 . 2 throu gh15. 1 . 5.4

1 7 . 1 . 2 . 3 A D O T’ s rightto ad d exis ting c ontrac tu alobligations to the5
N onc omplianc e EventTables , orto make ad d itions ormod ific ations to TP A ttac hment6
50 0 -1 of the Tec hnic al P rovis ions , is limited s u c h that the total nu mber of7
N onc omplianc e P oints and total N onc omplianc e C harges s et forth in eac h8
N onc omplianc e EventTable, as itexis ts on the Effec tive D ate, s hallnotinc reas e;9
provid ed thatthis limitation d oes notapply to ad d itions or mod ific ations pu rs u antto10
S ec tion 1 7 . 1 . 2 . 2(d ). In ord er to avoid a net inc reas e in the total nu mber of11
N onc omplianc e P oints and totalN onc omplianc e C harges , A D O T may elec t to (a)12
remove c ontrac tu alobligations and red u c e N onc omplianc e P oints alloc ated to lis ted13
c ontrac tu alobligations , (b) remove or red u c e N onc omplianc e C harges alloc ated to14
lis ted c ontrac tu alobligations , or(c )remove Elements from TP A ttac hment50 0 -1 ofthe15
Tec hnic alP rovis ions . Fu rther, A D O T willhave no rightto as s es s N onc omplianc e16
P oints or N onc omplianc e C harges on ac c ou ntof a N onc omplianc e Eventthatoc c u rs1 7
prior to the ad d ition of exis ting c ontrac tu alobligations to the N onc omplianc e Event1 8
Tables .19

1 7 . 2 A ssessm entNotific ation and C u re P roc ess2 0

1 7 . 2 . 1 Notific ation Initiated by D eveloper; M onthly Reporting21

1 7 . 2 . 1 . 1 A s an integralpartofD eveloper’ s s elf-monitoringobligations ,2 2
D eveloper s halles tablis h and maintain an elec tronic d atabas e of allN onc omplianc e23
Events thatoc c u r d u ring the Term . D u ring the M aintenanc e P eriod , D eveloper s hall24
inc orporate s u c h elec tronic d atabas e into the M aintenanc e Information S ys tem .25
D evelopers hallentereac h N onc omplianc e Eventinto the d atabas e in realtime u pon26
d is c overy. The formatand d es ign ofthe d atabas e s hallbe s u bjec tto A D O T’ s approval.2 7
A t a minimu m , the d atabas e s hall provid e the following information for eac h2 8
N onc omplianc e Event:29

D es c ription ofthe N onc omplianc e Event, inc lu d ing its(a)30
item nu mbers etforthin the firs tc olu mn ofthe applic able N onc omplianc e EventTable;31

D ate and time the N onc omplianc e Eventc ommenc ed ;(b)32

L oc ation ofthe N onc omplianc e Event(ifapplic able);(c )33

A pplic able c u re period ;(d )34

D etermination whetherthe N onc omplianc e Eventwas(e)35
c u red d u ringthe applic able c u re period ;36

D ate and time ofc u re (ifany);(f)37
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S tatu s ofN onc omplianc e Event;(g)1

The nu mber of N onc omplianc e P oints (if any) to be(h)2
as s es s ed ; and3

The amou nt of N onc omplianc e C harges to be(i)4
as s es s ed .5

1 7 . 2 . 1 . 2 D eveloper s hallretain eac h N onc omplianc e Evententry in6
the elec tronic d atabas e u ntilatleas tfou ryears afterthe d ate ofc u re.7

1 7 . 2 . 1 . 3 C ommenc ing on the Effec tive D ate, D evelopers halld eliver8
to A D O T, by the 15th d ay ofeac h month, a monthly reportofallN onc omplianc e Events9
thatoc c u r d u ring the immed iately prec ed ing month, and any N onc omplianc e Events1 0
from previou s months thatremain u nc u red as of the s tartof the prec ed ing month.1 1
D u ring the M aintenanc e P eriod , D eveloper s hallinc orporate s u c h monthly reportinto12
the M onthly M aintenanc e S ervic es Report. Foreac h s u c h N onc omplianc e Event, the13
monthly reportmu s tprovid e the s ame information requ ired in the elec tronic d atabas e,14
as d es c ribed in S ec tion 1 7 . 2 . 1 . 1 .15

1 7 . 2 . 1 . 4 W ithin a reas onable time afterrec eiving the monthly report,16
A D O T willd eliverto D evelopera written notic e s ettingforth:1 7

A D O T’ s d etermination whether the N onc omplianc e(a)1 8
Events reported as c u red were c u red within the applic able c u re period s ; and19

The N onc omplianc e P oints and N onc omplianc e(b)20
C harges to be as s es s ed .2 1

1 7 . 2 . 2 Notific ation Initiated by A D O T22

If A D O T believes thata N onc omplianc e Events pec ified in the N onc omplianc e23
EventTables has oc c u rred bu thas notbeen entered into the elec tronic d atabas e,24
A D O T may d eliver to D eveloper a notic e of d etermination, in writing or via elec tronic25
emaild es c ribingthe following:26

D es c ription of the N onc omplianc e Event, inc lu d ing its item(a)2 7
nu mbers etforthin the firs tc olu mn ofthe applic able N onc omplianc e EventTable;2 8

D ate and time the N onc omplianc e Eventc ommenc ed ;(b)29

L oc ation ofthe N onc omplianc e Event(ifapplic able);(c )30

A pplic able c u re period ;(d )31

If applic able, d etermination whether the N onc omplianc e Event(e)32
was c u red d u ringthe applic able c u re period ;33
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D ate and time ofc u re (ifany);(f)1

A D O T’ s opinion of the c u rrents tatu s of N onc omplianc e Event;(g)2
and3

The nu mberofN onc omplianc e P oints (ifany)to be as s es s ed .(h)4

1 7 . 2 . 3 C u re P eriod s5

1 7 . 2 . 3. 1 D eveloper s hallc u re N onc omplianc e Events by the end of6
the applic able c u re period s s etforthin the applic able N onc omplianc e EventTable.7

1 7 . 2 . 3. 2 Foreac h N onc omplianc e Eventid entified by the as s es s ment8
c ategory “A ”in the N onc omplianc e EventTables , D eveloper’ s c u re period with res pec t9
to the N onc omplianc e Events hallbe d eemed to s tartu pon the d ate D eveloper firs t10
obtained knowled ge or had reas on to know of the N onc omplianc e Event. For this11
pu rpos e, ifthe notic e ofthe N onc omplianc e Eventis initiated by A D O T, D evelopers hall12
be d eemed to firs tobtain knowled ge ofthe N onc omplianc e Eventnotlaterthan the d ate13
ofd elivery ofthe notic e to D eveloper.14

1 7 . 2 . 3. 3 Foreac h N onc omplianc e Eventid entified by the as s es s ment15
c ategory “B ”in the N onc omplianc e EventTables , D eveloper’ s c u re period s hallbe16
d eemed to s tart u pon the d ate the N onc omplianc e Event oc c u rred , regard les s of1 7
whetherA D O T has d elivered a notic e to D eveloper.1 8

1 7 . 2 . 3. 4 Eac h of the c u re period s s etforth in the N onc omplianc e19
EventTables s hallbe the only c u re period available to D eveloperforthe c orres pond ing20
N onc omplianc e Event, and s hallc ontrolifitd iffers from any c u re period thatis s etforth21
in S ec tion 19. 1 . 2 and mightotherwis e apply to the N onc omplianc e Event.2 2

1 7 . 2 . 4 Notific ation ofC u re23

1 7 . 2 . 4. 1 W hen D eveloper d etermines it has c u red any24
N onc omplianc e Event, D evelopers hallenterin the elec tronic d atabas e, as wellas in25
the next monthly report, notic e id entifying the N onc omplianc e Event, s tating that26
D eveloper has c ompleted c u re and briefly d es c ribing the c u re, inc lu d ing any2 7
mod ific ations to the P rojec t M anagement P lan to protec t agains t fu tu re, s imilar2 8
N onc omplianc e Events . Thereafter, A D O T willhave the right, bu tnotthe obligation, to29
ins pec tand verify c ompletion ofthe c u re.30

1 7 . 2 . 4. 2 A D O T may rejec tany D eveloper notic e of c u re if A D O T31
d etermines thatD eveloperhas notfu lly c u red the N onc omplianc e Event. Upon making32
this d etermination, A D O T willd elivera written notic e ofrejec tion to D evelopereitherin a33
s eparate writing or elec tronic mail. A ny D is pu te regard ing rejec tion of c u re s hallbe34
res olved ac c ord ingto the D is pu te Res olu tion P roc ed u res .35

1 7 . 3 A ssessm entofNonc om plianc e P oints36
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Upon notific ation of a N onc omplianc e Event, whether initiated by D eveloper u nd er1
S ec tion 1 7 . 2 . 1 or A D O T u nd er S ec tion 1 7 . 2 . 2 , A D O T may as s es s N onc omplianc e2
P oints in ac c ord anc e with Exhibit15-1 or15-2 , as applic able, and s u bjec tto the terms3
and c ond itions s etforthin S ec tions 1 7 . 3. 1 throu gh1 7 . 3. 8 .4

1 7 . 3. 1 Foreac h N onc omplianc e Eventid entified by the as s es s mentc ategory5
“A ”in the N onc omplianc e EventTables , ifitis c u red by the end ofthe firs tc u re period ,6
no N onc omplianc e P oints s hallbe as s es s ed ; bu tifitis notc u red by the end ofthe firs t7
c u re period , the N onc omplianc e P oints s hallbe as s es s ed atthe end of the firs tc u re8
period , and s hallbe as s es s ed again atthe end of eac h s u bs eq u entc u re period , as9
d es c ribed in S ec tion 1 7 . 3. 3(a), u nles s c u red by the end ofthe s u bs eq u entc u re period .1 0

1 7 . 3. 2 Foreac h N onc omplianc e Eventid entified by the as s es s mentc ategory11
“B ”in the N onc omplianc e Event Tables , the N onc omplianc e P oints s hall firs t be12
as s es s ed on the d ate the N onc omplianc e Eventoc c u rred (the s tartof the firs tc u re13
period ). P rovid ed thatthe N onc omplianc e Eventis notthen c u red , N onc omplianc e14
P oints s hallbe as s es s ed again atthe end ofthe firs tand eac h s u bs eq u entc u re period ,15
as d es c ribed in S ec tion 1 7 . 3. 3(b).16

1 7 . 3. 3 C ontinu ation of any N onc omplianc e Event id entified by the1 7
as s es s mentc ategory “A ”or“B ”in the N onc omplianc e EventTables beyond the initial1 8
c u re period into s u bs eq u entc u re period s s hallbe treated as a s eparate N onc omplianc e19
Event. A c c ord ingly:2 0

W ith res pec tto a N onc omplianc e Eventin as s es s mentc ategory(a)21
“A ”, a new c u re period eq u alto the priorc u re period s hallc ommenc e u pon expiration of22
the priorc u re period , withou tnec es s ity forfu rthernotic e; and23

W ith res pec tto a N onc omplianc e Eventin as s es s mentc ategory(b)24
“B ”, s u c c es s ive new c u re period s s hallaris e and eac h s hallequ althe initialc u re period25
bu ts hallbe meas u red s tartingu pon the laterof(i)the expiration ofthe initialc u re period26
or(ii)the d ate thatD eveloperfirs tobtained knowled ge orhad reas on to know of the2 7
N onc omplianc e Event. Forthis pu rpos e, if the notic e of the N onc omplianc e Eventis2 8
initiated by A D O T, D eveloper s hall be d eemed to firs t obtain knowled ge of the29
N onc omplianc e Eventnotlaterthan the d ate ofd elivery ofthe notic e to D eveloper. (For30
example, if the initialc u re period is ten d ays and D eveloperfirs tobtains knowled ge of31
the N onc omplianc e Event30 d ays afteritoc c u rs , then the initialc u re period s hallexpire32
atten d ays , the nexts eparate N onc omplianc e Events halltake effec td ay 30 and initiate33
a new ten-d ay c u re period end ing d ay 40 , and eac h s u c c es s ive N onc omplianc e Event34
and c u re period s halltake effec tevery ten d ays thereafteru ntilc u re. )35

1 7 . 3. 4 A D O T willnotas s es s N onc omplianc e P oints u nd er more than one36
as s es s mentc ategory forany partic u larN onc omplianc e Event.37

1 7 . 3. 5 D eveloper’ s failu re to enter into the elec tronic d atabas e a38
N onc omplianc e Eventas and when requ ired u nd er S ec tion 1 7 . 2 . 1 . 1 or to reportto39
A D O T a N onc omplianc e Eventas and when requ ired u nd er S ec tion 1 7 . 2 . 1 . 3, on the40



A rizona D epartmentofTrans portation 21 8 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

one hand , and the s u bjec tN onc omplianc e Event, on the otherhand , c ons titu te s eparate1
N onc omplianc e Events forthe pu rpos e ofas s es s ingN onc omplianc e P oints .2

1 7 . 3. 6 The nu mberofpoints lis ted in the N onc omplianc e EventTables forany3
partic u larN onc omplianc e Event, as s u c h nu mberofpoints may be ad ju s ted pu rs u antto4
S ec tion 1 7 . 1 . 2 , is the maximu m nu mberofN onc omplianc e P oints thatmay be as s es s ed5
foreac h oc c u rrenc e orc irc u ms tanc e thatc ons titu tes a N onc omplianc e Event. A D O T6
may, bu tis notobligated to, as s es s les s than the maximu m nu mberofpoints .7

1 7 . 3. 7 N onc omplianc e C harges s hall be as s es s ed agains t D eveloper in8
ac c ord anc e with S ec tion 20 . 4 and d ed u c ted from the applic able M onthly D is bu rs ement9
ofthe D & C P ric e orM aintenanc e P ric e, as applic able, in ac c ord anc e withA rtic le 13.1 0

1 7 . 3. 8 Regard les s of the c ontinu ing as s es s mentof N onc omplianc e P oints11
u nd er this S ec tion 1 7 . 3, A D O T will be entitled to exerc is e its s tep-in rights in12
ac c ord anc e with S ec tion 19. 5 and , if applic able, its work s u s pens ion rights in13
ac c ord anc e with A rtic le 1 8 , after expiration of the initial c u re period available to14
D eveloper.15

1 7 . 3. 9 Upon either P arty’ s req u es tatany time after A D O T has as s es s ed16
N onc omplianc e P oints three or more s u c c es s ive times for failu re to c u re the s ame1 7
oc c u rrenc e or c irc u ms tanc e thatc ons titu tes a N onc omplianc e Event, the P arties will1 8
meetand c onferto d is c u s s the oc c u rrenc e orc irc u ms tanc e and meas u res to mitigate19
c ontinu ation of s u c h as s es s ments and to effec tc u re. This provis ion s hallnotbe20
c ons tru ed to imply that A D O T is obligated to waive the N onc omplianc e Event or21
D eveloper’ s obligation to c u re.2 2

1 7 . 4 TriggerP oints forP ersistentD eveloperD efau lt23

1 7 . 4. 1 A “P ers is tentD eveloperD efau lt”, entitling A D O T to requ ire s u bmittalof24
D eveloper’ s remed ialplan u nd erS ec tion 19. 2 . 2 , s hallexis ton any d ate when:25

60 N onc omplianc e P oints have been as s es s ed in any(a)26
c ons ec u tive 365-d ay period d u ringthe D & C P eriod ;2 7

8 0 N onc omplianc e P oints have been as s es s ed in any(b)2 8
c ons ec u tive 7 2 0 -d ay period d u ringthe D & C P eriod ;29

1 0 3 N onc omplianc e P oints have been as s es s ed in any(c )30
c ons ec u tive 365-d ay period thatoverlaps the D & C P eriod and the M aintenanc e P eriod ;31

138 N onc omplianc e P oints have been as s es s ed in any(d )32
c ons ec u tive 7 2 0 -d ay period thatoverlaps the D & C P eriod and the M aintenanc e P eriod ;33

146 N onc omplianc e P oints have been as s es s ed in any(e)34
c ons ec u tive 365-d ay period d u ringthe M aintenanc e P eriod ; or35
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195 N onc omplianc e P oints have been as s es s ed in any(f)1
c ons ec u tive 7 2 0 -d ay period d u ringthe M aintenanc e P eriod .2

1 7 . 4. 2 The nu mberofN onc omplianc e P oints thatwou ld otherwis e be c ou nted3
u nd erS ec tion 1 7 . 4. 1 is s u bjec tto red u c tion in ac c ord anc e withS ec tion 19. 2 . 2 . 3.4

1 7 . 5 S pec ialP rovisions forC ertain Nonc om plianc e Events5

1 7 . 5. 1 This S ec tion 1 7 . 5 applies only to a N onc omplianc e Eventthathas an6
as s es s mentc ategory of“A ”or“B , ”as s etforth in the N onc omplianc e EventTables and7
is d irec tly attribu table to:8

A ReliefEvent;(a)9

A traffic ac c id ent on the P rojec t RO W not c au s ed by the(b)10
negligenc e, willfu lmis c ond u c t, breac h of c ontrac t, orviolation of L aw orGovernmental11
A pprovalby any D eveloper-Related Entity; or12

Unexpec ted los s , d is ru ption, break, explos ion, leak or other(c )13
d amage ofa Utility s ervingorin the vic inity ofthe P rojec tbu tnotwithin the maintenanc e14
res pons ibility ofD eveloper.15

1 7 . 5. 2 Ifa N onc omplianc e Events etforthin S ec tion 1 7 . 5. 1 oc c u rs , then:16

The applic able c u re period s hall be extend ed if the(a)1 7
N onc omplianc e Eventis notreas onably c apable of being c u red within the applic able1 8
c u re period d u e s olely to an oc c u rrenc e s etforth in S ec tion 1 7 . 5. 1 . The extens ion s hall19
be for a reas onable period of time u nd er the c irc u ms tanc es , taking into ac c ou ntthe20
s c ope of the efforts nec es s ary to c u re, the effec tof s u c h oc c u rrenc e on D eveloper’ s2 1
ability to c u re, availability of temporary remed ialmeas u res , and need for rapid ac tion22
d u e to impac tofthe N onc omplianc e Eventon s afety ortraffic movement;23

The N onc omplianc e Event s hall not be c ou nted toward a(b)24
P ers is tentD eveloperD efau ltforpu rpos es ofS ec tion 1 7 . 4, provid ed the N onc omplianc e25
Eventis c u red within the applic able c u re period , as itmay be extend ed pu rs u antto26
S ec tion 1 7 . 5. 2(a);2 7

Regard les s of whic h P arty initiates notific ation of the(c )2 8
N onc omplianc e Event, no N onc omplianc e P oints s hallbe as s es s ed if D eveloperc u res29
s u c h N onc omplianc e Eventwithin the applic able c u re period , as itmay be extend ed30
pu rs u antto S ec tion 1 7 . 5. 2(a); and31

The N onc omplianc e Events hallnotres u ltin N onc omplianc e(d )32
C harges u nd erS ec tion 20 . 4 if the N onc omplianc e Eventis c u red within the applic able33
c u re period , as itmay be extend ed pu rs u antto S ec tion 1 7 . 5. 2(a).34

1 7 . 6 S pec ialP rovisions forA D O T S tep-in35
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1 7 . 6. 1 IfA D O T exerc is es a s u s pens ion rightu nd erA rtic le 1 8 ora s tep-in right1
u nd er S ec tion 19. 5, with res pec tto any portion of the P rojec t(the “affec ted P rojec t2
portion”), then:3

D u ring the period thatA D O T is in c ontrolof the W ork for the(a)4
affec ted P rojec tportion (the “s tep-in ors u s pens ion period ”), neitherthe c ond ition ofthe5
affec ted P rojec tportion northe performanc e oforfailu re to perform W orkres pec tingthe6
affec ted P rojec tportion s hallres u ltin a new N onc omplianc e Event, as s es s mentofnew7
N onc omplianc e P oints ornew N onc omplianc e C harges u nd erS ec tion 20 . 4;8

A llc u re period s thatare available for N onc omplianc e Events(b)9
res pec ting the affec ted P rojec tportion and thataros e priorto and are pend ing as ofthe10
d ate the s tep-in or s u s pens ion period c ommenc es s hall be d eemed forfeited by11
D eveloper;1 2

D u ring the s tep-in ors u s pens ion period forthe affec ted P rojec t(c )13
portion, S ec tion 1 7 . 3. 3 s hallnotbe applied to N onc omplianc e Events thataros e priorto14
the d ate s u c h s tep-in ors u s pens ion period c ommenc es ; and15

The s tep-in ors u s pens ion period forthe affec ted P rojec tportion(d )16
s hallbe d is regard ed forpu rpos es of d etermining a P ers is tentD eveloperD efau ltu nd er1 7
S ec tion 1 7 . 4. Foravoid anc e of d ou bt, this means that(i)s u c h s tep-in ors u s pens ion1 8
period s hallnotbe inc lu d ed in c ou nting the c ons ec u tive time period s s etforth in19
S ec tion 1 7 . 4 and (ii) s u c h c ons ec u tive time period s s hallbe treated as c ons ec u tive20
notwiths tand ingthe intervenings tep-in ors u s pens ion period .2 1

1 7 . 6. 2 Refer to S ec tion 19. 5. 4 for A D O T’ s rightto d amages and to d ed u c t22
from the payments to D eveloperu nd erthis A greementifA D O T inc u rs c os ts aris ing ou t23
ofexerc is e ofits s tep-in rightu nd erS ec tion 19. 5.24

1 7 . 7 P rovisions Regard ing D ispu te Resolu tion25

1 7 . 7 . 1 D evelopermay objec tto the as s es s mentof N onc omplianc e P oints or26
the s tarting pointforord u ration ofthe c u re period res pec ting any N onc omplianc e Event2 7
by d elivering to A D O T written notic e of s u c h objec tion notlater than five d ays after2 8
A D O T d elivers its c orres pond ing notic e of d etermination. S u c h notic e als o s hall29
c ons titu te notic e forpu rpos es ofS ec tion 22 . 2 .30

1 7 . 7 . 2 D eveloper may objec t to A D O T’ s rejec tion of any c ertific ation of31
c ompletion of a c u re given pu rs u antto S ec tion 1 7 . 2 . 4. 3 by d elivering to A D O T written32
notic e of s u c h objec tion notlater than 15 d ays after A D O T d elivers its notic e of33
rejec tion. S u c hnotic e als o s hallc ons titu te notic e forpu rpos es ofS ec tion 22 . 2 .34

1 7 . 7 . 3 Ifforany reas on D eveloperfails to d eliverits notic e ofobjec tion within35
the applic able time period , D evelopers hallbe c onc lu s ively d eemed to have ac c epted36
the matters s et forth in the applic able notic e, and s hall be forever barred from37
c hallengingthem .38
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1 7 . 7 . 4 If D evelopergives timely written notic e of objec tion, eitherP arty may1
referthe matterforres olu tion ac c ord ingto the D is pu te Res olu tion P roc ed u res .2

1 7 . 7 . 5 In the c as e ofany D is pu te as to the nu mberof N onc omplianc e P oints3
to as s ign for N onc omplianc e Events ad d ed to the N onc omplianc e EventTables , the4
s ole is s u e ford ec is ion s hallbe how many N onc omplianc e P oints s hou ld be as s igned in5
c omparis on with the nu mberof N onc omplianc e P oints s etforth in the N onc omplianc e6
EventTables forN onc omplianc e Events ofeq u ivalents everity.7

1 7 . 7 . 6 P end ing the res olu tion of any D is pu te aris ing u nd erthis S ec tion 1 7 . 7 ,8
the provis ions ofthis A rtic le 1 7 s halltake effec tas ifthe matterwere notin D is pu te. If9
the finald ec is ion regard ing the D is pu te is that(a)the N onc omplianc e P oints s hou ld not10
have been as s es s ed , (b)the nu mberofN onc omplianc e P oints mu s tbe ad ju s ted , (c )the11
s tarting pointord u ration of the c u re period mu s tbe ad ju s ted , or(d )a N onc omplianc e12
Event has been c u red , then the nu mber of N onc omplianc e P oints as s igned or13
as s es s ed , the N onc omplianc e P oints balanc e and the related liabilities of D eveloper14
s hallbe ad ju s ted to reflec ts u c hd ec is ion.15

1 7 . 7 . 7 Forthe pu rpos e of d etermining whetherA D O T may d ec lare an Event16
of D efau ltu nd erc lau s e (r)of S ec tion 19. 1 . 1 forfailu re to timely s u bmitorc omply with1 7
the remed ialplan, the nu mberofN onc omplianc e P oints in D is pu te:1 8

S hallnotbe c ou nted pend ing res olu tion of the(a)19
D is pu te if D eveloperd elivers written notic e of objec tion within the applic able time limit20
s etforthin S ec tion 1 7 . 7 . 1 or1 7 . 7 . 2 ; and21

S hallbe c ou nted if D eveloper for any reas on(b)22
d oes notd eliver written notic e of objec tion within the applic able time limits etforth in23
S ec tion 22 . 2 , ord oes notd iligently pu rs u e D is pu te Res olu tion P roc ed u res to c onc lu s ion24
(and in any s u c h c as e D eveloper s hallbe d eemed to have irrevoc ably waived the25
D is pu te).26

2 7
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A RTIC L E 18 .1
S US P ENS IO N2

1 8 . 1 S u spensions forC onvenienc e3

1 8 . 1 . 1 A D O T may, atany time and forany reas on, by notic e, ord erD eveloper4
to s u s pend allorany partof the W ork requ ired u nd erthe C ontrac tD oc u ments forthe5
period oftime thatA D O T d eems appropriate forthe c onvenienc e of A D O T. D eveloper6
s hallpromptly c omply with any s u c h s u s pens ion ord er. D eveloper s hallpromptly7
rec ommenc e the W orku pon rec eiptofnotic e from A D O T d irec tingD eveloperto res u me8
work.9

1 8 . 1 . 2 A ny s u c h s u s pens ion forc onvenienc e s hallbe c ons id ered an A D O T-10
D irec ted C hange; provid ed , however, that A D O T will have the right to d irec t11
s u s pens ions forc onvenienc e (a)notexc eed ing 48 hou rs eac h u pto a totalof96 hou rs12
d u ringthe C ons tru c tion P eriod , and (b)notexc eed ing48 hou rs eac h u pto a totalof48 013
hou rs d u ring the M aintenanc e P eriod , neitherof whic h s hallbe c ons id ered an A D O T-14
D irec ted C hange. P ric e ad ju s tments and C ompletion D ead line ad ju s tments s hallbe15
available to D eveloper for s u c h A D O T-D irec ted C hanges , s u bjec t to D eveloper’ s16
c omplianc e withthe terms and c ond itions s etforthin A rtic le 14.1 7

1 8 . 2 S u spensions forC au se1 8

1 8 . 2 . 1 Upon A D O T’ s d elivery of notic e of a D eveloperD efau ltforany of the19
following breac hes or failu res to perform , A D O T willhave the rightand au thority to20
s u s pend forc au s e any affec ted portion ofthe W orkby ord erto D eveloper, regard les s of21
whetheran EventofD efau lthas been d ec lared orany c u re period (otherthan any c u re22
period provid ed below in this S ec tion 1 8 . 2 . 1)has notyetlaps ed :23

The exis tenc e of c ond itions u ns afe for workers , other P rojec t(a)24
pers onnelor the generalpu blic , inc lu d ing failu re to c omply with any provis ion of the25
S afety M anagementP lan;26

Failu re to c omply with any L aw or Governmental A pproval(b)2 7
(inc lu d ing failu re to implementprotec tive meas u res for end angered and threatened2 8
s pec ies , failu re to hand le, pres erve and protec tarc heologic al, paleontologic alorhis toric29
res ou rc es , orfailu re to hand le H azard ou s M aterials , in ac c ord anc e with applic able L aws30
and GovernmentalA pprovals , inc lu d ingthe N EP A A pproval);31

P erformanc e of C ons tru c tion W ork prior to N TP 2 , or(c )32
performanc e of any grou nd d is tu rbing ac tivity or C ons tru c tion W ork in the C enter33
S egmentpriorto N TP 3;34

D is c overy of N onc onforming W ork or of any ac tivity that is(d )35
proc eed ing or abou tto proc eed thatwou ld c ons titu te or c au s e N onc onforming W ork,36
where the N onc onformingW orkorac tivity is nots u bs tantially c u red within 15 d ays after37
A D O T d elivers written notic e thereof to D eveloper, u nles s D eveloperd emons trates to38
A D O T’ s reas onable s atis fac tion thatfu lland c omplete c u re ofthe N onc onformingW ork,39
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and verific ation of s u c h c u re, willremain prac tic able d es pite c ontinu ation of W ork1
withou ts u s pens ion;2

D eveloper’ s failu re to pay in fu llwhen d u e s u ms owing any(e)3
S u bc ontrac torfors ervic es , materials orequ ipment, exc eptonly forretainage provid ed4
in the relevantS u bc ontrac tand amou nts in d is pu te;5

Failu re to c arry ou tand c omply with D irec tive L etters , where(f)6
s u c h failu re is nots u bs tantially c u red within 15 d ays afterA D O T d elivers written notic e7
thereofto D eveloper;8

Failu re to replac e or remove pers onnel as s et forth in(g)9
S ec tions 9. 6 and 9. 8 . 3, as applic able, where s u c h failu re is nots u bs tantially c u red1 0
within 30 d ays afterA D O T d elivers written notic e thereofto D eveloper;1 1

Failu re to provid e proof of requ ired ins u ranc e c overage as s et(h)12
forth in S ec tion 11 . 1 . 5 (whic h s u s pens ion is als o available in the c as e of s u c h failu re13
following a written req u es trather than notic e of a D eveloper D efau lt, as s etforth in14
S ec tion 11 . 1 . 5);15

O therfailu re to perform the W ork in c omplianc e with, or other(i)16
breac h of, the C ontrac tD oc u ments , exc eptN onc omplianc e Events where no P ers is tent1 7
D eveloper D efau ltexis ts , where s u c h failu re is nots u bs tantially c u red within 15 d ays1 8
afterA D O T d elivers notic e thereofto D eveloper;19

Failu re to d eliver or maintain the D & C P aymentB ond , D & C(j)20
P erformanc e B ond , M aintenanc e P erformanc e B ond , M aintenanc e P aymentB ond and21
any otherbond s orothers ec u rity requ ired hereu nd er;2 2

Failu re to c omply with any provis ion ofthe Q u ality M anagement(k)23
P lan, where s u c h failu re is nots u bs tantially c u red within 15 d ays afterA D O T d elivers24
written notic e thereofto D eveloper;25

If at any time A D O T gives D eveloper notic e of A D O T’ s(l)26
d etermination thatD eveloperis in violation ofany ofits D B E orO JT c ommitments and2 7
obligations , thatD eveloper’ s D B E orO JT u tilization and Good Faith Efforts to meetthe2 8
D B E Goals orO JT Goals are inc ons is tentwith D eveloper’ s D B E orO JT c ommitments29
and obligations , orthatD eveloperis failing to u nd ertake Good Faith Efforts with res pec t30
to eitherthe D B E Goals orO JT Goals , and the matteris notc u red orthe d etermination31
is notrevers ed u pon any ad minis trative rec ons id eration pu rs u antto S ec tion 19. 6. 1(c );32
or33

If at any time d u ring the D & C W ork or C apital A s s et(m)34
Replac ementW ork D eveloperd oes nothave atleas tone A D O T-approved IQ F u nd er35
S u bc ontrac t.36

1 8 . 2 . 2 D evelopers hallpromptly c omply withany s u c h s u s pens ion ord er, even37
if D eveloperd is pu tes the grou nd s fors u s pens ion. A D O T willliftthe s u s pens ion ord er38
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promptly after D eveloper fu lly c u res and c orrec ts the applic able breac h or failu re to1
perform orallotherreas ons forthe s u s pens ion ord erc eas e to apply. D evelopers hall2
promptly rec ommenc e the W ork u pon rec eiptofnotic e from A D O T d irec ting D eveloper3
to res u me work. A D O T willhave no liability to D eveloper, and D evelopers hallhave no4
rightto ad d itionalc ompens ation orC ompletion D ead line ad ju s tmentin c onnec tion with5
any s u s pens ion of W ork properly fou nd ed on any of the grou nd s s et forth in6
S ec tion 1 8 . 2 . 1 . If A D O T ord ers s u s pens ion of W ork on one of the foregoing grou nd s7
bu titis finally d etermined u nd erthe D is pu te Res olu tion P roc ed u res thats u c h grou nd s8
d id notexis t, the s u s pens ion s hallbe treated as a s u s pens ion forA D O T’ s c onvenienc e9
u nd erS ec tion 1 8 . 1 .1 0

1 8 . 3 Responsibilities ofD eveloperd u ring S u spension P eriod s11

D u ring period s in whic hW orkis s u s pend ed , D evelopers hallmake pas s able, plac e in a12
maintainable c ond ition and s hallopen to traffic s u c h portions of the P rojec t and13
temporary road ways as may be agreed u pon between A D O T and D eveloper for14
temporary ac c ommod ation of traffic d u ring the antic ipated period of s u s pens ion.15
A d d itionally, D evelopers hallc ontinu e otherW orkthathas been orc an be performed at16
the S ite oroffs ite d u ringthe period thatW orkis s u s pend ed .1 7

1 8
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A RTIC L E 19.1
D EFA UL T; REM ED IES2

19. 1 D efau ltofD eveloper3

19. 1 . 1 Events and C ond itions C onstitu ting D efau lt4

D evelopers hallbe in breac h u nd erthis A greementu pon the oc c u rrenc e of any5
one ormore ofthe followingevents orc ond itions (eac ha “D eveloperD efau lt”):6

D eveloper(i)fails to begin W orkau thorized by N TP 1 orN TP 2(a)7
within 30 d ays following is s u anc e ofN TP 1 orN TP 2 , or(ii)fails to s atis fy allc ond itions8
to c ommenc ementof the C ons tru c tion W ork, and c ommenc e the C ons tru c tion W ork9
withd iligenc e and c ontinu ity;1 0

D eveloper fails to ac hieve S u bs tantial C ompletion or Final(b)11
A c c eptanc e by the applic able C ompletion D ead line, as the s ame may be extend ed1 2
pu rs u antto this A greement;13

D eveloper fails to perform the W ork in ac c ord anc e with the(c )14
C ontrac tD oc u ments , inc lu d ing c onforming to applic able s tand ard s s etforth therein in15
d es ign and c ons tru c tion of the P rojec t, or refu s es to c orrec t, remove and replac e16
N onc onformingW ork;1 7

D eveloper s u s pend s , c eas es , s tops or aband ons the W ork or(d )1 8
fails to c ontinu ou s ly and d iligently pros ec u te the W ork (exc lu s ive of work s toppage (i)19
d u e to termination by A D O T, or (ii) d u e to and d u ring the c ontinu anc e of a Forc e2 0
M ajeu re Eventors u s pens ion by A D O T, (iii)d u e to and d u ring the c ontinu anc e of any21
works toppage u nd erS ec tion 19. 7 );2 2

D eveloper fails to c omply with applic able Governmental(e)23
A pprovals and L aws , inc lu d ingthe Fed eralRequ irements ;24

D eveloper fails to obtain, provid e and maintain any ins u ranc e,(f)25
bond s , gu arantees or other performanc e s ec u rity as and when requ ired u nd er this26
A greementforthe benefitofrelevantparties , orfails to c omply with any requ irementof2 7
this A greementpertainingto the amou nt, terms orc overage ofthe s ame;2 8

D evelopermakes orattempts to make ors u ffers a volu ntary or(g)29
involu ntary as s ignmentortrans ferofallorany portion ofthis A greementin violation of30
S ec tion 25. 4;31

D eveloperfails , abs enta valid d is pu te, to make paymentwhen(h)32
d u e forlabor, eq u ipment, materials orproperty in ac c ord anc e with its agreements with33
S u bc ontrac tors , S u ppliers and Utility C ompanies and in ac c ord anc e with applic able34
L aws , or fails to make paymentto A D O T when d u e of any amou nts owing to A D O T35
u nd erthis A greement;36
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D eveloper fails to timely obs erve or perform or c au s e to be(i)1
obs erved or performed any other c ovenant, agreement, obligation, term or c ond ition2
requ ired to be obs erved orperformed by D eveloperu nd erthe C ontrac tD oc u ments ;3

A ny repres entation or warranty in the C ontrac t D oc u ments(j)4
mad e by D eveloperorany Gu arantor, orany c ertific ate, s c hed u le, report, ins tru mentor5
other d oc u mentd elivered by or on behalf of D eveloper to A D O T pu rs u antto the6
C ontrac tD oc u ments is fals e ormaterially mis lead ing orinac c u rate when mad e oromits7
materialinformation when mad e;8

D eveloper c ommenc es a volu ntary c as e s eeking liqu id ation,(k)9
reorganization orotherreliefwith res pec tto its elforits d ebts u nd erany U. S . orforeign10
bankru ptc y, ins olvenc y or other s imilar L aw now or hereafter in effec t, s eeks the11
appointmentof a tru s tee, rec eiver, liqu id ator, c u s tod ian orothers imilaroffic ialof itor12
any s u bs tantialpartofits as s ets ; bec omes ins olvent, orgenerally d oes notpay its d ebts13
as they bec ome d u e; ad mits in writingits inability to pay its d ebts ; makes an as s ignment14
forthe benefitofc red itors ; ortakes any ac tion to au thorize any ofthe foregoing;15

A n involu ntary c as e is c ommenc ed agains tD eveloper s eeking(l)16
liqu id ation, reorganization, d is s olu tion, wind ing u p, a c ompos ition orarrangementwith1 7
c red itors , a read ju s tment of d ebts or other relief with res pec t to D eveloper or1 8
D eveloper’ s d ebts u nd erany U. S . orforeign bankru ptc y, ins olvenc y orothers imilarL aw19
now or hereafter in effec t; s eeking the appointmentof a tru s tee, rec eiver, liqu id ator,2 0
c u s tod ian or other s imilar offic ialof D eveloper or any s u bs tantialpartof D eveloper’ s2 1
as s ets ; s eeking the is s u anc e of a writof attac hment, exec u tion, ors imilarproc es s ; or22
s eeking like relief, and s u c h involu ntary c as e s hallnotbe c ontes ted by D eveloper in23
good faithors hallremain u nd is mis s ed and u ns tayed fora period of60 d ays ;24

In any volu ntary or involu ntary c as e s eeking liqu id ation,(m)25
reorganization orotherrelief with res pec tto D eveloperorits d ebts u nd erany U. S . or26
foreign bankru ptc y, ins olvenc y or other s imilar L aw now or hereafter in effec t, this2 7
A greementor any of the other C ontrac tD oc u ments is rejec ted , inc lu d ing a rejec tion2 8
pu rs u antto 11 US C § 365 orany s u c c es s ors tatu te;29

A ny Gu arantor revokes or attempts to revoke its obligations(n)30
u nd erits gu arantee orotherwis e takes the pos ition thats u c h ins tru mentis no longerin31
fu llforc e and effec t;32

A ny final ju d gment is is s u ed hold ing D eveloper or any(o)33
Gu arantorliable foran amou ntin exc es s of$10 0 , 0 0 0 bas ed on a find ing of intentional34
orrec kles s mis c ond u c torviolation ofa s tate orfed eralfals e c laims ac t;35

D eveloper fails to res u me performanc e that has been(p)36
s u s pend ed or s topped , within the time s pec ified in the originating notific ation after37
rec eiptof notic e from A D O T to d o s o or (if applic able) after c es s ation of the event38
preventingperformanc e;39
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A fter exhau s tion of all rights of appeal, there oc c u rs any(q)1
d is q u alific ation, s u s pens ion ord ebarment(d is tingu is hed from ineligibility d u e to lac kof2
financ ialqu alific ations ), orthere goes into effec tan agreementforvolu ntary exc lu s ion,3
from bid d ing, propos ingorc ontrac tingwithany fed eralorS tate d epartmentoragenc y of4
(i)D eveloper, (ii)any affiliate of D eveloper(as “affiliate”is d efined in 29 C FR § 1 0 5 or5
s u c c es s or regu lation of s imilar import), (iii) any Equ ity M ember, or (iv) any Key6
S u bc ontrac torwhos e workis notc ompleted ;7

There oc c u rs any P ers is tentD eveloperD efau lt, A D O T d elivers(r)8
to D evelopernotic e ofthe P ers is tentD eveloperD efau lt, and either: (i)D eveloperfails to9
d eliverto A D O T, within 45 d ays afters u c h notic e is d elivered , a remed ialplan meeting10
the requ irements forapprovals etforth in S ec tion 19. 2 . 2 ; or(ii)D eveloperfails to fu lly11
c omply with the s c hed u le or s pec ific elements of, or ac tions req u ired u nd er, the12
approved remed ialplan;13

There oc c u rs any C los u re of the Fac ility orany portion thereof,(s )14
or any L ane C los u re, exc eptas expres s ly permitted otherwis e or expres s ly exc u s ed15
u nd er this A greement, the Tec hnic al P rovis ions and the A D O T-approved Traffic16
M anagementP lan;1 7

D eveloper fails to c omply with A D O T’ s written s u s pens ion of(t)1 8
W orkord eris s u ed in ac c ord anc e with S ec tion 1 8 . 2 . 1 within the time reas onably allowed19
in s u c hord er;2 0

There oc c u rs any u s e of the P rojec torA irs pac e orany portion(u )21
thereof in violation of this A greement, the Tec hnic al P rovis ions , Governmental22
A pprovals orL aws (exc eptviolations of L aw by P ers ons otherthan D eveloper-Related23
Entities ); or24

There oc c u rs a c hange in any Key P ers onnel that is not(v)25
otherwis e permitted u nd erS ec tion 9. 6. 3. 1 .26

19. 1 . 2 Notic e and O pportu nity to C u re2 7

ForD eveloperbreac hes orfailu res lis ted in the N onc omplianc e EventTables , the2 8
c u re period s s etforth therein s hallexc lu s ively govern forthe s ole pu rpos e ofas s es s ing29
N onc omplianc e P oints and N onc omplianc e C harges . For the pu rpos e of A D O T’ s30
exerc is e of other remed ies , and s u bjec tto remed ies thatthis S ec tion 19 expres s ly31
s tates may be exerc is ed before laps e of a c u re period , D eveloper s hallhave the32
followingc u re period s withres pec tto the followingD eveloperD efau lts :33

Res pec ting a D eveloper D efau lt u nd er c lau s e (t) of(a)34
S ec tion 19. 1 . 1 , a period offive d ays afterA D O T d elivers to D eveloperwritten notic e of35
the D eveloperD efau lt;36

Res pec ting a D eveloper D efau lt u nd er c lau s es (a), (d ), (f)(b)37
throu gh (h), (p)and (s )of S ec tion 19. 1 . 1 , a period of 15 d ays afterA D O T d elivers to38
D eveloper notic e of the D eveloper D efau lt; provid ed , however, thatwith res pec tto a39
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D eveloperD efau ltu nd erc lau s e (f)of S ec tion 19. 1 . 1 , (i)A D O T willhave the right, bu t1
notthe obligation, to effec tc u re, atD eveloper’ s expens e, if s u c h D eveloper D efau lt2
u nd er c lau s e (f) of S ec tion 19. 1 . 1 c ontinu es beyond five d ays after s u c h notic e is3
d elivered , and (ii) D eveloper may effec t a temporary c u re of failu re to d eliver4
replac ementM aintenanc e B ond s , and obtain an ad d itional120 d ays to effec tfu llc u re,5
by provid inginterim s ec u rity as and when provid ed in S ec tion 10 . 2 . 5. 2 ;6

Res pec ting a D eveloper D efau ltu nd er c lau s es (c ), (e), (i), (j),(c )7
(q), (u )and (v)ofS ec tion 19. 1 . 1 , a period of30 d ays afterA D O T d elivers to D eveloper8
notic e ofthe D eveloperD efau lt; provid ed , however, that: (i)ifthe D eveloperD efau ltis of9
s u c h a natu re thatthe c u re c annotwith d iligenc e be c ompleted within s u c h time period1 0
and D eveloper has c ommenc ed meaningfu ls teps to c u re immed iately after rec eiving11
the d efau lt notic e, D eveloper s hall have s u c h ad d itional period of time, u p to a12
maximu m c u re period of 60 d ays , as is reas onably nec es s ary to d iligently effec tc u re;13
and (ii)as to c lau s e (i), c u re willbe regard ed as c omplete when the ad vers e effec ts of14
the breac hare c u red ; and15

Res pec ting a D eveloperD efau ltu nd erc lau s es (b), (k), (l), (m),(d )16
(n), (o)and (r)ofS ec tion 19. 1 . 1 , no c u re period , and there s hallbe no rightto notic e of1 7
a D eveloperD efau ltu nd erc lau s es (b), (k), (l), (m), (n), (o)and (r)ofS ec tion 19. 1 . 1 .1 8

19. 1 . 3 D ec laration ofEventofD efau lt19

If any eventorc ond ition d es c ribed in S ec tion 19. 1 . 1 is nots u bjec tto c u re oris2 0
notc u red within the period (if any)s pec ified in S ec tion 19. 1 . 2 , A D O T may d ec lare that21
an “Eventof D efau lt”has oc c u rred . The d ec laration of an Eventof D efau lts hallbe in22
writingand given to D eveloperand the S u rety.23

19. 2 A D O T Rem ed ies forD eveloperD efau lt24

19. 2 . 1 Term ination forD efau lt25

19. 2 . 1 . 1 S u bjec t to S ec tion 19. 3, in the event of any D eveloper26
D efau ltthatis orbec omes an EventofD efau lt, A D O T may terminate this A greementor2 7
a portion thereofford efau lt, inc lu d ingD eveloper’ s rights ofentry u pon and c ontrolofthe2 8
P rojec t. S u c h termination s hallbe effec tive u pon d elivering notic e oftermination orany29
otherd ate s pec ified in s u c h notic e, whic h notic e may be inc lu d ed in the d ec laration of30
the EventofD efau lt. Ifthis A greementora portion thereofis s o terminated foran Event31
ofD efau lt, A D O T willhave the followingrights withou tfu rthernotic e and withou twaiving32
or releas ing D eveloper from any obligations and D eveloper s hallhave the following33
obligations (as applic able).34

A D O T may d ed u c t from any amou nts (inc lu d ing(a)35
interes tthereon as permitted u nd er this A greement) payable by A D O T to D eveloper36
s u c h amou nts payable by D eveloper to A D O T, inc lu d ing reimbu rs ements owing,37
L iq u id ated D amages and N onc omplianc e C harges , amou nts A D O T d eems ad vis able to38
c overany exis ting orthreatened c laims and s top notic es ofS u bc ontrac tors , laborers or39
other P ers ons , amou nts of any L os s es thathave ac c ru ed , the c os tto c omplete or40
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remed iate u nc ompleted W orkorN onc onforming W ork, interes towing A D O T u nd erthis1
A greement, or other d amages or amou nts thatA D O T has d etermined are ormay be2
payable to A D O T u nd erthe C ontrac tD oc u ments .3

A D O T willhave the right, bu tnotthe obligation, to pay(b)4
s u c h amou ntorperform s u c h ac tas may then be requ ired from D eveloper u nd erthe5
C ontrac tD oc u ments orS u bc ontrac ts .6

A D O T may appropriate any orallmaterials , s u pplies(c )7
and eq u ipmenton the S ite as may be s u itable and ac c eptable and may d irec tthe8
S u rety to c omplete this A greementormay enterinto an agreementforthe c ompletion of9
this A greementac c ord ing to the terms and provis ions hereofwith anotherc ontrac toror10
the S u rety, or u s e s u c h other method s as may be requ ired for the c ompletion of the11
W ork and the requ irements of the C ontrac tD oc u ments , inc lu d ing c ompletion of the12
W orkby A D O T.13

If A D O T exerc is es any right to perform any(d )14
obligations of D eveloper, in the exerc is e of s u c h rightA D O T may, bu tis notobligated15
to, among otherthings : (1)perform orattemptto perform , or c au s e to be performed ,16
s u c h W ork; (2)s pend s u c h s u ms as A D O T d eems nec es s ary and reas onable to employ1 7
and pay s u c h arc hitec ts , engineers , c ons u ltants and c ontrac tors and obtain materials1 8
and eq u ipment as may be requ ired for the pu rpos e of c ompleting s u c h W ork;19
(3)exec u te allapplic ations , c ertific ates and other d oc u ments as may be requ ired for20
c ompleting the W ork; (4) mod ify or terminate any c ontrac tu alarrangements ; (5) take21
any and allotherac tions thatitmay in its good faith d is c retion c ons id ernec es s ary to22
c omplete the W ork; and (6)pros ec u te and d efend any ac tion orproc eed ing inc id entto23
the W ork.24

19. 2 . 1 . 2 D eveloperand eac h Gu arantors hallbe jointly and s everally25
liable to A D O T for allc os ts reas onably inc u rred by A D O T or any P ers on ac ting on26
A D O T’ s behalfin c ompletingthe W orkorhavingthe W orkc ompleted by anotherP ers on2 7
(inc lu d ing any re-proc u rementc os ts , throw away c os ts for u nu s ed portions of the2 8
c ompleted W ork, and inc reas ed financ ingc os ts ). A D O T willbe entitled to withhold allor29
any portion of fu rther payments to D eveloper u ntils u c h time as A D O T is able to30
d etermine (a) how mu c h, if any, remains payable to D eveloper and (b) the amou nt31
payable by D eveloper to A D O T in c onnec tion with A D O T’ s d amages and C laims32
agains t D eveloper-Related Entities or as otherwis e requ ired by the C ontrac t33
D oc u ments . P romptly following the d ate s etforth in the prec ed ing s entenc e, the total34
c os tof allc ompleted W ork s hallbe d etermined , and A D O T willnotify D eveloper and35
eac h Gu arantor of the amou nt, if any, thatD eveloper and eac h Gu arantor s hallpay36
A D O T or A D O T will pay D eveloper or its S u rety with res pec t thereto. A D O T’ s37
Rec overable C os ts willbe d ed u c ted from any moneys d u e orwhic h may bec ome d u e38
D eveloper or its S u rety. If s u c h expens e exc eed s the s u m whic h wou ld have been39
payable to D eveloperu nd erthis A greement, then D eveloperand eac h Gu arantors hall40
be liable and s hallpay to A D O T the amou ntofs u c hexc es s .41
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19. 2 . 1 . 3 In lieu ofthe provis ions ofthis S ec tion 19. 2 . 1 forterminating1
this A greementford efau ltand c ompleting the W ork, A D O T may, in its s ole d is c retion,2
pay D eveloper for the parts alread y d one ac c ord ing to the provis ions of the C ontrac t3
D oc u ments and A D O T may treatthe parts remaining u nd one as ifthey had neverbeen4
inc lu d ed orc ontemplated by this A greement. N o C laim u nd erthis S ec tion 19. 2 . 1 . 3 will5
be allowed for pros pec tive profits on, or any other c ompens ation relating to, W ork6
u nc ompleted by D eveloper.7

19. 2 . 1 . 4 IfA D O T d etermines u nd erS ec tion 19. 2 . 1 . 2 thatamou nts are8
owed by A D O T to D eveloperorits S u rety related to the D & C W ork orA D O T elec ts to9
pay D eveloper the amou nt owed for D & C W ork c ompleted in ac c ord anc e with10
S ec tion 19. 2 . 1 . 3, s u c h amou nts s hallbe payable by A D O T s olely in ac c ord anc e with11
the M aximu m A llowable C u mu lative D raw.1 2

19. 2 . 1 . 5 If this A greementis terminated for grou nd s whic h are later13
d etermined notto ju s tify a termination ford efau lt, s u c h termination s hallbe d eemed to14
c ons titu te a Termination forC onvenienc e pu rs u antto A rtic le 24.15

19. 2 . 2 Rem ed ial P lan D elivery and Im plem entation Upon P ersistent16
D eveloperD efau lt1 7

19. 2 . 2 . 1 D eveloper rec ognizes and ac knowled ges thata pattern or1 8
prac tic e ofc ontinu ing, repeated ornu merou s N onc omplianc e Events willu nd ermine the19
c onfid enc e and tru s tes s entialto the s u c c es s of the pu blic -private arrangementu nd er20
this A greementand willhave a material, c u mu lative ad vers e impac ton the valu e ofthis21
A greement to A D O T. D eveloper ac knowled ges and agrees that meas u res for22
d etermining the exis tenc e of s u c h a pattern or prac tic e d es c ribed in the d efinition of23
P ers is tentD eveloperD efau ltare a fairand appropriate objec tive bas is to c onc lu d e that24
s u c ha pattern orprac tic e willc ontinu e.25

19. 2 . 2 . 2 Upon the oc c u rrenc e ofa P ers is tentD eveloperD efau lt(refer26
to the triggerpoints in S ec tion 1 7 . 4), D evelopers hall, within 45 d ays afternotic e ofthe2 7
P ers is tentD eveloperD efau lt, prepare and s u bmita remed ialplan forA D O T approvalin2 8
its good faith d is c retion. The remed ialplan s halls etforth a s c hed u le and s pec ific29
ac tions to be taken by D eveloper to improve its performanc e, red u c e the nu mber,30
freq u enc y and s everity of N onc omplianc e Events , and red u c e the as s es s ment of31
N onc omplianc e P oints u nd erS ec tion 1 7 . 4 to the pointthats u c h P ers is tentD eveloper32
D efau ltwillnotc ontinu e. A D O T may requ ire thats u c h ac tions inc lu d e improving33
D eveloper’ s q u ality management prac tic es , plans and proc ed u res , revis ing and34
res tating the P rojec tM anagementP lan, as applic able, c hanging organizationaland35
managements tru c tu re, inc reas ing monitoring and ins pec tions , c hanging Key P ers onnel36
and other importantpers onnel, replac ing S u bc ontrac tors , and d elivering s ec u rity to37
A D O T.38

19. 2 . 2 . 3 If (i) D eveloper c omplies in allmaterialres pec ts with the39
s c hed u le and s pec ific elements of, and ac tions req u ired u nd er, the approved remed ial40
plan; (ii) as a res u ltthereof D eveloper red u c es the as s es s mentof N onc omplianc e41
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P oints u nd erS ec tion 1 7 . 4 to the pointthats u c h P ers is tentD eveloperD efau ltwillnot1
c ontinu e; and (iii) as of the d ate itac hieves s u c h requ irements there exis tno other2
u nc u red D eveloperD efau lts forwhic h a N otic e was given, then A D O T willred u c e the3
nu mber of N onc omplianc e P oints that wou ld otherwis e then be c ou nted toward4
P ers is tentD eveloperD efau ltby 25% . S u c h red u c tion s hallbe taken from the earlies t5
as s es s ed N onc omplianc e P oints that wou ld otherwis e then be c ou nted toward6
P ers is tentD eveloperD efau lt.7

19. 2 . 2 . 4 D eveloper’ s failu re to d eliverto A D O T the requ ired remed ial8
plan within s u c h 45-d ay period s hallc ons titu te a materialD eveloperD efau ltthatmay9
res u ltin is s u anc e ofa notic e thereofby A D O T triggering a five-d ay c u re period . Failu re10
to c omply in any materialres pec twith the s c hed u le ors pec ific elements of, orac tions11
req u ired u nd er, the remed ialplan s hallc ons titu te a materialD eveloperD efau ltthatmay12
res u ltin is s u anc e ofa notic e thereofby A D O T triggering a 30 -d ay c u re period . Ifeither13
of the events remains u nc u red within the period s pec ified in this S ec tion, then A D O T14
may d ec lare thatan EventofD efau lthas oc c u rred in ac c ord anc e withS ec tion 19. 1 . 3.15

19. 2 . 3 D eveloperD efau lts Related to S afety16

N otwiths tand ing anything to the c ontrary in this A greement, if in the good faith1 7
ju d gmentof A D O T a D eveloperD efau ltres u lts in an Emergenc y ord angerto pers ons1 8
orproperty, and ifD eveloperis notthen d iligently taking allnec es s ary s teps to rec tify or19
d ealwith s u c h Emergenc y ord anger, A D O T may, withou tnotic e and withou tawaiting20
laps e ofthe period to c u re any breac h, and in ad d ition and withou tpreju d ic e to its other21
remed ies , (bu t is not obligated to): (a) immed iately take s u c h ac tion as may be22
reas onably nec es s ary to rec tify the Emergenc y or d anger, in whic h eventD eveloper23
s hallpay to A D O T on d emand the c os tof s u c h ac tion, inc lu d ing A D O T’ s Rec overable24
C os ts ; or(b)s u s pend the W ork orc los e orc au s e to be c los ed any and allportions of25
the P rojec taffec ted by the Emergenc y ord anger. S o long as A D O T u nd ertakes s u c h26
ac tion in good faith, even if u nd era mis taken beliefin the oc c u rrenc e ofs u c h failu re or2 7
exis tenc e of an Emergenc y or d anger as a res u ltthereof, s u c h ac tion s hallnotbe2 8
d eemed u nlawfu lora breac h ofthis A greement, s hallnotexpos e A D O T to any liability29
to D eveloper and s hall not entitle D eveloper to any other remed y, it being30
ac knowled ged thatA D O T has a high priority, paramou ntpu blic interes tin protec ting31
pu blic and worker s afety atthe P rojec tand ad jac entand c onnec ting areas . A D O T’ s32
good faith d etermination of the exis tenc e of s u c h a failu re, Emergenc y ord angers hall33
be d eemed c onc lu s ive in the abs enc e ofc learand c onvinc ing evid enc e to the c ontrary.34
Immed iately following rec tific ation of s u c h Emergenc y or d anger, as d etermined by35
A D O T, ac ting reas onably, A D O T willallow the W orkto c ontinu e ors u c h portions ofthe36
P rojec tto reopen, as the c as e may be.37

19. 2 . 4 D am ages; O ffset38

19. 2 . 4. 1 S u bjec tto A rtic le 20 , A D O T willbe entitled to rec over any39
and alld amages available atL aw (s u bjec tto the d u ty atL aw to mitigate d amages )on40
ac c ou ntof the oc c u rrenc e of a D eveloper D efau lt. D eveloper s hallowe any s u c h41
d amages thatac c ru e afterthe oc c u rrenc e ofthe D eveloperD efau ltand the d elivery of42
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notic e thereof, if any, req u ired by this A greementregard les s of whetherthe D eveloper1
D efau ltis s u bs eq u ently c u red orripens into an EventofD efau lt.2

19. 2 . 4. 2 D eveloper, S u reties and Gu arantors s hallnotbe relieved of3
liability forc ontinu ing L iqu id ated D amages orN onc omplianc e C harges on ac c ou ntofa4
D eveloperD efau ltnorby A D O T’ s d ec laration ofan EventofD efau lt, orby ac tions taken5
by A D O T u nd erthis S ec tion 19. 2 .6

19. 2 . 4. 3 A D O T’ s remed ies with res pec tto N onc onforming W orks hall7
inc lu d e the rightto ac c epts u c h W ork and rec eive paymentas provid ed in S ec tion 6. 78
in lieu ofthe remed ies s pec ified in this S ec tion 19. 2 .9

19. 2 . 4. 4 W here this A greementis notterminated , d amages inc lu d e:1 0
(a)c os ts A D O T inc u rs to c omplete the D es ign W orkand C ons tru c tion W orkin exc es s of11
the D & C P ric e and amou nts d u e u nd erS u pplementalA greements , notpreviou s ly paid12
to D eveloper; (b)c ompens ation and reimbu rs ements d u e bu tu npaid to A D O T u nd erthe13
C ontrac tD oc u ments ; (c )c os ts to remed y any d efec tive partofthe W ork; and (d )c os ts14
to rec tify any breac h orfailu re to perform by D eveloperorto bring the c ond ition of the15
P rojec tto thatrequ ired by the C ontrac tD oc u ments .16

19. 2 . 4. 5 If the amou ntof d amages owing A D O T is notliqu id ated or1 7
known with c ertainty atthe time a paymentis d u e from A D O T to D eveloper, A D O T may1 8
d ed u c tand offs etu pto 10 5% ofthe amou ntitreas onably es timates willbe d u e, s u bjec t19
to A D O T’ s obligation to ad ju s ts u c h d ed u c tion oroffs etwhen the amou ntof d amages2 0
owingA D O T is liqu id ated orbec omes known withc ertainty.2 1

19. 2 . 5 P erform anc e S ec u rity22

Upon the oc c u rrenc e of an Eventof D efau ltand withou twaiving or releas ing23
D eveloper from any obligations , A D O T willbe entitled to make d emand u pon and24
enforc e any bond , and make d emand u pon, d raw on and enforc e and c ollec tany letter25
of c red it, gu aranty or other performanc e s ec u rity available to A D O T u nd er this26
A greementwith res pec tto the EventofD efau ltin qu es tion. W here ac c es s to a bond is2 7
to s atis fy d amages owing, A D O T will be entitled to make d emand and enforc e,2 8
regard les s of whetherthe Eventof D efau ltis s u bs eq u ently c u red . W here ac c es s to a29
letterofc red itorotherperformanc e s ec u rity is to s atis fy d amages owing, A D O T willbe30
entitled to make d emand , d raw, enforc e and c ollec t, regard les s ofwhetherthe Eventof31
D efau ltis s u bs eq u ently c u red . A D O T willapply the proc eed s ofany s u c h ac tion to the32
s atis fac tion of D eveloper’ s obligations u nd er this A greement, inc lu d ing paymentof33
amou nts d u e A D O T. The foregoing d oes notlimitoraffec tA D O T’ s rightto give notic e34
to ormake d emand u pon and enforc e any bond , and make d emand u pon, d raw on and35
enforc e and c ollec t any letter of c red it, gu aranty or other performanc e s ec u rity,36
immed iately afterA D O T is entitled to d o s o u nd erthe bond , letterofc red it, gu aranty or37
otherperformanc e s ec u rity.38
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19. 2 . 6 O therRights and Rem ed ies; C u m u lative Rem ed ies1

S u bjec tto S ec tions 20 . 9 and 20 . 1 0 , A D O T willals o be entitled to exerc is e any2
other rights and remed ies available u nd er this A greement, or available atlaw or in3
equ ity, and eac h rightand remed y ofA D O T hereu nd ers hallbe c u mu lative and s hallbe4
in ad d ition to every otherrightorremed y provid ed herein ornow orhereafterexis ting at5
law orin equ ity orby s tatu te orotherwis e, and the exerc is e orbeginning ofthe exerc is e6
by A D O T of any one ormore of any of s u c h rights orremed ies s hallnotprec lu d e the7
s imu ltaneou s orlaterexerc is e by A D O T ofany orallothers u c hrights orremed ies .8

19. 3 EventofD efau ltD u e S olely to D eveloper’ s Failu re to A c hieve C om pletion9
D ead lines1 0

19. 3. 1 If an Eventof D efau ltc ons is ts s olely of D eveloper’ s failu re to ac hieve11
S u bs tantialC ompletion or FinalA c c eptanc e by the applic able C ompletion D ead line,1 2
then A D O T agrees notto terminate ors eek d amages res pec ting the d elay exc eptits13
rightto L iqu id ated D amages s o long as : (x) the A D O T-approved P rojec tS c hed u le14
(inc orporatingany A D O T-approved Rec overy S c hed u le)d emons trates thatD eveloperis15
c apable of meeting s u c h C ompletion D ead line within 365 d ays of the S u bs tantial16
C ompletion D ead line or1 8 0 d ays ofthe FinalA c c eptanc e D ead line, as applic able; and1 7
(y)D eveloperd iligently performs the W orkin ac c ord anc e withs aid s c hed u le. N othingin1 8
this S ec tion 19. 3 s hallpreju d ic e any otherrights orremed ies thatA D O T may have d u e19
to any other Event of D efau lt d u ring s u c h 365-d ay period or 1 8 0 -d ay period , as2 0
applic able.2 1

19. 3. 2 If S u bs tantialC ompletion or FinalA c c eptanc e of the P rojec thas not22
oc c u rred within 365 d ays or 1 8 0 d ays , res pec tively, of the applic able C ompletion23
D ead line, A D O T willhave the rightto exerc is e any other rightor remed y u nd er this24
A greement, atlaw orin equ ity, inc lu d ingtermination ofthis A greement.25

19. 4 Im m ed iate A D O T Entry to C u re W rongfu lUse orC losu re26

19. 4. 1 W ithou tpriornotic e and withou tawaiting laps e ofthe period to c u re, if2 7
any D eveloper D efau ltoc c u rs u nd er c lau s e (s ) or (u ) of S ec tion 19. 1 . 1 , A D O T may2 8
enter and take c ontrolof the relevantportion of the P rojec tto reopen and c ontinu e29
traffic operations forthe benefitofthe pu blic and res tore the permitted u s es , u ntils u c h30
time as s u c hD eveloperD efau ltis c u red orA D O T terminates this A greement.31

19. 4. 2 D evelopers hallpay to A D O T on d emand A D O T’ s Rec overable C os ts32
in c onnec tion withs u c hac tion.33

19. 4. 3 S o long as A D O T u nd ertakes s u c h ac tion in good faith, even ifu nd era34
mis taken beliefin the oc c u rrenc e ofs u c h a D eveloperD efau lt, s u c h ac tion s hallnotbe35
d eemed u nlawfu lora breac h ofthis A greement, s hallnotexpos e A D O T to any liability36
to D eveloper and s hallnotentitle D eveloper to any other remed y exc eptif A D O T’ s37
ac tion c ons titu tes gros s negligenc e, rec kles s nes s or willfu lmis c ond u c t. D eveloper38
ac knowled ges thatA D O T has a high priority, paramou ntpu blic interes tin maintaining39
c ontinu ou s pu blic ac c es s to the P rojec tand maintaining the au thorized u s es of the40
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P rojec t. A D O T’ s good faith d etermination thats u c h ac tion is need ed s hallbe d eemed1
c onc lu s ive in the abs enc e ofc learand c onvinc ingevid enc e to the c ontrary.2

19. 4. 4 Immed iately following rec tific ation of s u c h D eveloper D efau lt, as3
d etermined by A D O T, ac ting reas onably, A D O T willrelinqu is h c ontrolof the relevant4
portion ofthe P rojec tbac kto D eveloper.5

19. 4. 5 N otwiths tand ing the foregoing, A D O T willrely s olely on L iqu id ated6
D amages u nd erS ec tion 20 . 2 or20 . 3 (as applic able)foran u npermitted L ane C los u re7
oc c u rring and las ting notmore than one hou rafterthe expiration of the time period for8
an approved L ane C los u re u nd erS ec tion D R 462 . 3. 2 ofthe Tec hnic alP rovis ions .9

19. 5 A D O T S tep-in Rights1 0

19. 5. 1 A D O T may exerc is e its s tep-in rights on the terms and c ond itions s et11
forthin this S ec tion 19. 5:1 2

Ifa D eveloperD efau lthas oc c u rred ;(a)13

If the c u re period , if any, available to D eveloper u nd er(b)14
S ec tion 19. 1 . 2 , orany s horterperiod s pec ified in S ec tion 19. 1 . 2 , has expired withou tfu ll15
and c omplete c u re by D eveloper; and16

W ithou tnec es s ity ford ec laration ofan EventofD efau lt.(c )1 7

19. 5. 2 A D O T willhave the right, bu tnotthe obligation, to pay and perform all1 8
or any portion of D eveloper's obligations and the W ork thatare the s u bjec tof s u c h19
D eveloperD efau lt, as wellas any otherthen-exis ting D eveloperD efau lts orfailu res to20
perform for whic h D eveloper rec eived prior written notic e from A D O T bu thas not21
c ommenc ed ord oes notc ontinu e d iligentefforts to c u re. Exerc is e of s u c h c u re rights22
s hallnotwaive orreleas e D eveloperfrom any obligations .23

19. 5. 3 A D O T may, to the extentreas onably requ ired fororinc id entto c u ring24
the D eveloperD efau ltors u c hotherD eveloperD efau lts orfailu res to perform :25

P erform orattemptto perform , orc au s ed to be performed , s u c h(a)26
W ork;2 7

Employ s ec u rity gu ard s and other s afegu ard s to protec tthe(b)2 8
P rojec t;29

S pend s u c h s u ms as A D O T d eems reas onably nec es s ary to(c )30
employ and pay s u c h arc hitec ts , engineers , c ons u ltants and c ontrac tors and obtain31
materials and eq u ipmentas may be requ ired to perform s u c h W ork, withou tobligation32
or liability to D eveloper or any S u bc ontrac tors for los s of opportu nity to perform the33
s ame W orkors u pply the s ame materials and eq u ipment;34
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In ac c ord anc e with S ec tion 19. 2 . 5, d raw on and u s e proc eed s(d )1
from the D & C P aymentB ond and D & C P erformanc e B ond and any other available2
s ec u rity to the extents u c hins tru ments provid e rec ou rs e to pay s u c hs u ms ;3

Exec u te allapplic ations , c ertific ates and other d oc u ments as(e)4
may be requ ired ;5

M ake d ec is ions res pec ting, as s u me c ontrolover and c ontinu e(f)6
W orkas may be reas onably requ ired ;7

M od ify or terminate any c ontrac tu alarrangements in A D O T’ s(g)8
good faithd is c retion, withou tliability fortermination fees , c os ts orotherc harges ;9

M eetwith, c oord inate with, d irec tand ins tru c tc ontrac tors and(h)10
s u ppliers , proc es s invoic es and applic ations for payment from c ontrac tors and11
s u ppliers , pay c ontrac tors and s u ppliers , and res olve c laims of c ontrac tors ,1 2
s u bc ontrac tors and s u ppliers , and for this pu rpos e D eveloper irrevoc ably appoints13
A D O T as its attorney-in-fac twith fu llpowerand au thority to ac tforand bind D eveloper14
in its plac e and s tead ;15

Take any and allotherac tions itmay in its good faith d is c retion(i)16
c ons id ernec es s ary to effec tc u re and perform the W ork; and1 7

P ros ec u te and d efend any ac tion orproc eed ing inc id entto the(j)1 8
W ork.19

19. 5. 4 D eveloper s hall reimbu rs e A D O T, within 30 d ays of rec eiving an20
invoic e, forA D O T’ s Rec overable C os ts in c onnec tion with the performanc e ofany ac tor21
W orkau thorized by this S ec tion 19. 5. In lieu ofreimbu rs ement, A D O T may elec t, in its22
s ole d is c retion, to d ed u c ts u c h amou nts from any amou nts payable to D eveloperu nd er23
this A greement. D eveloperac knowled ges thatamou nts owingfrom D eveloperto A D O T24
as N onc omplianc e C harges are notintend ed to liqu id ate s u c h A D O T’ s Rec overable25
C os ts .26

19. 5. 5 N eitherA D O T norany of its A u thorized Repres entatives , c ontrac tors ,2 7
s u bc ontrac tors , vend orand employees s hallbe liable to D eveloperin any mannerfor2 8
any inc onvenienc e ord is tu rbanc e aris ing ou tofits entry onto the P rojec t, P rojec tRO W29
or D eveloper’ s Temporary W ork A reas in ord er to perform u nd er this S ec tion 19. 5,30
u nles s c au s ed by the gros s negligenc e, rec kles s nes s , intentionalmis c ond u c tor bad31
faith of s u c h P ers on. If any P ers on exerc is es any rightto pay or perform u nd er this32
S ec tion 19. 5, itnevertheles s s hallhave no liability to D eveloperfor the s u ffic ienc y or33
ad eq u ac y ofany s u c h paymentorperformanc e, orforthe mannerorqu ality ofd es ign,34
c ons tru c tion, operation or maintenanc e, u nles s c au s ed by the gros s negligenc e,35
rec kles s nes s , intentionalmis c ond u c torbad faithofs u c h P ers on.36

19. 5. 6 A D O T’ s rights u nd erthis S ec tion 19. 5 are s u bjec tto the rightof any37
S u rety u nd erpaymentand performanc e bond s to as s u me performanc e and c ompletion38
ofallbond ed work.39
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19. 5. 7 In the eventA D O T takes ac tion d es c ribed in this S ec tion 19. 5 and itis1
laterfinally d etermined thatA D O T lac ked the rightto d o s o bec au s e there d id notoc c u r2
a D eveloperD efau ltand expiration, withou tfu lland c omplete c u re, ofthe c u re period , if3
any, available to D eveloper, then A D O T’ s ac tion s hallbe treated as a D irec tive L etter4
foran A D O T-D irec ted C hange.5

19. 6 D B E and O JT S pec ialRem ed ies6

19. 6. 1 N otwiths tand ing any c ontrary provis ion in any other S ec tion of this7
A rtic le 19, if A D O T d etermines atany time thatD eveloperis in violation of any of its8
D B E orO JT c ommitments and obligations , thatD eveloper’ s D B E orO JT u tilization and9
Good Faith Efforts to meet the D B E Goals or O JT Goals are inc ons is tent with10
D eveloper’ s D B E orO JT c ommitments and obligations , orthatD eveloperis failing to11
u nd ertake Good FaithEfforts withres pec tto eitherthe D B E Goals orO JT Goals , then:1 2

A D O T may requ ire D eveloper to s u bmitin writing c orrec tive(a)13
ac tion d oc u mentation for A D O T’ s approval, whic h A D O T may requ ire to inc lu d e a14
revis ed plan for ac hieving the D B E Goals or O JT Goals if the violation jeopard izes15
ac hievement, and D evelopers halld iligently u nd ertake the approved c orrec tive ac tion;16

If D eveloper d oes nots u bmits u c h d oc u mentation within ten(b)1 7
B u s ines s D ays of requ es t, if the propos ed c orrec tive ac tion is d is approved as1 8
inad eq u ate, orif D eveloperfails to d iligently c arry ou tthe approved c orrec tive ac tion,19
then A D O T willhave the rightto withhold (i) in the c as e of D B E , 1% of progres s2 0
payments or1% ofM onthly D is bu rs ements , as applic able, u ntilc u re, and (ii)in the c as e21
ofO JT, $10 , 0 0 0 foreac h ofthe firs ttwo progres s payments thereafter, and $50 , 0 0 0 for22
eac h s u bs eq u entprogres s paymentthereafter, u ntilc u re. D evelopermay inc lu d e s u c h23
withheld amou nts in the nextmonth’ s D raw Requ es tafterD evelopereffec ts c u re;24

Exc eptas provid ed in S ec tions 19. 6. 2 , 1 9. 6. 3, 19. 6. 4 and 20 . 5,(c )25
before exerc is ing other remed ies , A D O T willprovid e D eveloper an opportu nity for26
ad minis trative rec ons id eration, by an offic ialwho d id not take part in the original2 7
d etermination. D evelopers hallhave the rightto provid e written d oc u mentation to s u c h2 8
offic ialto s u pportits c as e no later than ten B u s ines s D ays after A D O T gives written29
notic e of its d etermination and , u pon requ es t, to meetin pers on with s u c h offic ialata30
d ate and time the offic ials ets to pres entits c as e. A D O T willthen c ons id erthe find ings31
and opinions of s u c h offic ial and is s u e a written d ec is ion on rec ons id eration to32
D eveloper within 30 d ays after rec eiving D eveloper’ s written d oc u mentation and33
c onc lu s ion of any meeting with s u c h offic ial. A D O T’ s d ec is ion is notad minis tratively34
appealable to the US D O T; and35

If as a res u ltof s u c h ad minis trative proc es s A D O T d oes not(d )36
revers e its d etermination, then A D O T may is s u e a notic e ofD eveloperD efau lt, withhold37
(orc ontinu e to withhold )progres s payments orM onthly D is bu rs ements , as applic able,38
is s u e an ord erto s u s pend W orkand , ifD eveloper’ s failu re c ontinu es withou tc u re within39
the applic able c u re period , terminate this A greementfor an Eventof D efau lt. In40
ad d ition, if A D O T d oes notrevers e its d etermination, and if the Eventof D efau ltis41
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egregiou s , then A D O T may elec t to pu rs u e proc eed ings to d is q u alify or d ebar1
D eveloperand the L ead S u bc ontrac torfrom fu tu re bid d ing as non-res pons ible, as well2
as any S u bc ontrac tororS u pplierthathas violated orpartic ipated in violation ofD B E or3
O JT requ irements .4

19. 6. 2 If D eveloperfails to (a)timely d eliverto A D O T in c omplete form any5
D B E M onthly Utilization P rogres s Reportrequ ired u nd er S ec tion 1 8 . 0 2 . 2 of the D B E6
S pec ialP rovis ions (Exhibit7 ), (b)enterthe s ame information by the 15th d ay of eac h7
month into A D O T’ s web-bas ed D B E S ys tem , or(c )c orrec tly c omplete and s u bmitany8
other requ ired reports , forms and d oc u mentation requ ired by the D B E S pec ial9
P rovis ions (Exhibit7 )within the applic able time s pec ified therein, and D eveloperd oes1 0
notc u re s u c h failu re within ten B u s ines s D ays afterA D O T d elivers to D evelopernotic e11
of s u c h failu re, then A D O T willhave the rightto withhold 1% of progres s payments12
thereafter or 1% of M onthly D is bu rs ements thereafter, as applic able, u ntil c u re.13
D evelopermay inc lu d e s u c h withhold amou nts in the nextmonth’ s D raw Requ es tafter14
D evelopereffec ts c u re.15

19. 6. 3 If D eveloperfails to (a)timely d eliverto A D O T in c omplete form any16
O JT M onthly P rogres s Reportand u pd ated O JT S c hed u le requ ired u nd erS ec tion 7 . 0 of1 7
the O JT S pec ialP rovis ions (Exhibit8 ), or(b)c orrec tly c omplete and s u bmitany other1 8
req u ired reports , forms and d oc u mentation requ ired by the O JT S pec ialP rovis ions19
(Exhibit8 ) within the applic able time s pec ified therein, and D eveloper d oes notc u re20
s u c h failu re within ten B u s ines s D ays afterA D O T d elivers to D evelopernotic e of s u c h21
failu re, then A D O T willhave the rightto withhold $10 , 0 0 0 for eac h of the firs ttwo22
progres s payments thereafter, and $50 , 0 0 0 for eac h s u bs eq u entprogres s payment23
thereafter, u ntilc u re. D eveloper may inc lu d e s u c h withheld amou nts in the next24
month’ s D raw Requ es tafterD evelopereffec ts c u re.25

19. 6. 4 If atany time d u ring the c ou rs e of the C ons tru c tion W ork the u s e of26
O JT Trainees is notin c onformanc e with the s c hed u le or s u pplementals c hed u le as2 7
s u bmitted and approved pu rs u antto the O JT S pec ialP rovis ions (Exhibit8 ), then A D O T2 8
willhave the rightto withhold $10 , 0 0 0 for eac h of the firs ttwo progres s payments29
thereafter, and $50 , 0 0 0 for eac h s u bs eq u ent progres s payment thereafter u ntil30
D eveloperc onforms to the s c hed u le ors u pplementals c hed u le. C onformanc e with the31
s c hed u le or s u pplementals c hed u le will be c ons id ered ac c eptable when the O JT32
Trainee u tilization to d ate is atleas t90 % ofthats hown on the s c hed u le ors u pplemental33
s c hed u le, forthe C ons tru c tion workperformed to d ate.34

19. 7 Rightto S top W orkforFailu re by A D O T to M ake Und ispu ted P aym ent35

S u bjec tto S ec tion 13. 3. 1 , D evelopers hallhave the rightto s top W ork if A D O T36
fails to make an u nd is pu ted paymentd u e hereu nd er (inc lu d ing failu re d u e to non-37
appropriation)within 15 B u s ines s D ays after A D O T’ s rec eiptof notic e of nonpayment38
from D eveloper. A ny s u c h work s toppage s hallbe c ons id ered a s u s pens ion for39
c onvenienc e u nd er S ec tion 1 8 . 1 and s hallbe c ons id ered an A D O T-D irec ted C hange.40
D evelopers hallnothave the rightto terminate this A greementford efau ltas the res u lt41
of any failu re by A D O T to make an u nd is pu ted paymentd u e hereu nd er; provid ed ,42
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however, thatifs u c hnonpaymentc ontinu es formore than 90 d ays afterA D O T’ s rec eipt1
ofs u c h notic e, u pon notic e from D eveloperto A D O T, the nonpaymentmay be d eemed2
a Termination for C onvenienc e pu rs u antto A rtic le 24. Upon s u c h termination, the3
P arties ’ rights and obligations s hallbe as s etforthin A rtic le 24.4

5
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A RTIC L E 20 .1
L IQ UID A TED D A M A GES , NO NC O M P L IA NC E C H A RGES2

A ND L IM ITA TIO N O F L IA B IL ITY3

20 . 1 L iqu id ated D am ages Respec ting D elays4

20 . 1 . 1 D eveloper s hallbe liable for and pay to A D O T L iqu id ated D amages5
with res pec tto any failu re to ac hieve S u bs tantialC ompletion orFinalA c c eptanc e ofthe6
P rojec tby the applic able C ompletion D ead line, as the s ame may be extend ed pu rs u ant7
to this A greement. The amou nts of s u c h L iqu id ated D amages are as follows ,8
res pec tively:9

$54, 1 0 0 . 0 0 foreac h d ay thatS u bs tantialC ompletion is d elayed(a)10
beyond the S u bs tantialC ompletion D ead line, notto exc eed 365 d ays ; and11

$1 0 , 8 0 0 . 0 0 for eac h d ay that Final A c c eptanc e is d elayed(b)12
beyond the FinalA c c eptanc e D ead line, notto exc eed 1 8 0 d ays .13

20 . 1 . 2 The L iqu id ated D amages d es c ribed in this S ec tion 20 . 1 s hall14
c ommenc e on the applic able C ompletion D ead line, as the s ame may be extend ed15
pu rs u antto this A greement, and s hallc ontinu e to ac c ru e u ntilthe d ate ofthe applic able16
S u bs tantialC ompletion or FinalA c c eptanc e, c ompletion of the W ork d es c ribed in1 7
S ec tion 6. 6. 4, or u ntiltermination of this A greement. S u c h L iqu id ated D amages s hall1 8
c ons titu te A D O T’ s s ole rightto d amages for s u c h d elay. For c larity, s u c h L iqu id ated19
D amages d o notliqu id ate d amages for c os tto c omplete the P rojec tor any other20
d amages exc eptd amages d u e to d elay in S u bs tantialC ompletion orFinalA c c eptanc e.2 1

20 . 1 . 3 D eveloperagrees and ac knowled ges that:2 2

If D eveloper fails to ac hieve S u bs tantialC ompletion or Final(a)23
A c c eptanc e of the P rojec tby the applic able C ompletion D ead line, A D O T willinc u r24
s u bs tantiald amages ;25

A s of the Effec tive D ate, the amou nts of L iqu id ated D amages(b)26
u nd erthis S ec tion 20 . 1 repres entgood faithes timates and evalu ations by the P arties as2 7
to the ac tu alpotentiald amages thatA D O T wou ld inc u ras a res u ltof late S u bs tantial2 8
C ompletion orlate FinalA c c eptanc e ofthe P rojec t, as applic able, and d o notc ons titu te29
a penalty;30

S u c h ac tu alpotentiald amages inc lu d e los s of u s e, enjoyment(c )31
and benefitof the P rojec tand c onnec ting A D O T trans portation fac ilities by the general32
pu blic , inju ry to the c red ibility and repu tation of A D O T’ s trans portation improvement33
program with polic y makers and with the generalpu blic who d epend on and expec t34
availability of s ervic e of the P rojec t by the S u bs tantialC ompletion D ead line, and35
ad d itional c os ts of ad minis tering this A greement (inc lu d ing engineering, legal,36
ac c ou nting, overhead and otherad minis trative c os ts );37
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The P arties have agreed to L iqu id ated D amages in ord erto fix(d )1
and limitD eveloper’ s c os ts and to avoid laterD is pu tes overwhatamou nts ofd amages2
are properly c hargeable to D eveloper;3

S u c h s u ms are reas onable in lightof the antic ipated or ac tu al(e)4
harm c au s ed by d elayed S u bs tantialC ompletion or d elayed FinalA c c eptanc e of the5
P rojec t, the d iffic u lties of the proof of los s , and the inc onvenienc e or infeas ibility of6
otherwis e obtainingan ad eq u ate remed y; and7

L iq u id ated D amages are notintend ed to, and d o not, liqu id ate(f)8
D eveloper’ s liability u nd erthe ind emnific ation provis ions of S ec tion 21 . 1 , even thou gh9
third party c laims agains tInd emnified P arties may aris e ou tof the s ame event, breac h10
orfailu re thatgives ris e to the L iqu id ated D amages .1 1

20 . 2 L iqu id ated D am ages Respec ting C onstru c tion P eriod L ane C losu res12

20 . 2 . 1 S u bjec tto S ec tions 20 . 2 . 3 and 20 . 2 . 4, for any fu llor partialL ane13
C los u re thatoc c u rs on Inters tate 10 d u ring the C ons tru c tion P eriod ata time not14
approved by A D O T u nd erS ec tion D R 462 . 3. 3 of the Tec hnic alP rovis ions , D eveloper15
s hallbe liable forand pay to A D O T L iqu id ated D amages in the following amou nts for16
every 15-minu te interval, or portion thereof, thatan initially approved L ane C los u re1 7
pers is ts ou ts id e the approved time period s , as applic able:1 8

19

O ne L ane
C losu re

Two L ane
C losu re

Three L ane
C losu re

Fu llC losu re

D irec tion EB W B E B W B E B W B E B W B

A m ou nt $2 , 60 0 $8 0 0 $5, 2 0 0 $1 , 50 0 $10 , 30 0 $3, 0 0 0 $57 , 0 0 0 $16, 8 0 0

20 . 2 . 2 D eveloper ac knowled ges and agrees thatthe L iqu id ated D amages2 0
d es c ribed in this S ec tion 20 . 2 are reas onable in ord er to c ompens ate A D O T for21
d amages A D O T willinc u rby reas on ofthe matters thatres u ltin L iqu id ated D amages for22
L ane C los u res . S u c h d amages inc lu d e los s of u s e, enjoymentand benefitof the23
P rojec t, and c onnec tion to A D O T trans portation fac ilities , by the generalpu blic , inju ry to24
the c red ibility and repu tation of A D O T’ s Trans portation Fac ilities C ons tru c tion P rogram25
with polic y makers and with the generalpu blic who d epend on and expec tavailability of26
s ervic e, and ad d itionalc os ts of ad minis tering this A greement(inc lu d ing engineering,2 7
legal, ac c ou nting, overhead and other ad minis trative c os ts ). D eveloper fu rther2 8
ac knowled ges thatthes e d amages are inc apable ofac c u rate meas u rementbec au s e of,29
among other things , the u niqu e natu re of the P rojec t and the u navailability of a30
s u bs titu te forit.31

20 . 2 . 3 A D O T willnotas s es s L iq u id ated D amages forL ane C los u res thatare32
nec es s ary bec au s e of d amage or d es tru c tion to a traffic lane, ramp, s tru c tu re, c ros s33
road , s hou ld er or s id ewalk d irec tly attribu table to a Relief Event; provid ed thats u c h34
waiverof L iqu id ated D amages willc ontinu e only fors o long as nec es s ary, taking into35
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ac c ou ntD eveloper’ s d u ty to mitigate u nd er S ec tion 14. 8 , to repair or replac e the1
d amage ord es tru c tion and reopen the affec ted traffic lane, ramp, s tru c tu re, c ros s road ,2
s hou ld erors id ewalk.3

20 . 2 . 4 A D O T willnotas s es s L iq u id ated D amages forany fu llorpartialL ane4
C los u re to the extentitpers is ts beyond the end ofthe approved time period as a res u lt5
ofany ofthe following, provid ed that(1)s u c h waiverof L iqu id ated D amages s hallonly6
apply to the minimu m extra time period thatwou ld be requ ired to end the L ane C los u re7
throu gh u s e of d iligentefforts , and (2)D evelopers hallimmed iately notify A D O T if any8
s u c heventoc c u rs thatD eveloperbelieves willd elay end ingthe L ane C los u re on time:9

A ReliefEventthatoc c u rs d u ring the L ane C los u re and d irec tly(a)10
ad vers ely impac ts the ability to end the L ane C los u re on time;1 1

A n Inc id entorEmergenc y thatoc c u rs d u ring the L ane C los u re(b)12
and d irec tly ad vers ely impac ts the ability to end the L ane C los u re on time, provid ed that13
the Inc id entorEmergenc y is notc au s ed by the negligenc e, willfu lmis c ond u c t, breac h14
of c ontrac t, or violation of L aw or GovernmentalA pprovalby any D eveloper-Related15
Entity;16

Unexpec ted los s , d is ru ption, break, explos ion, leak or other(c )1 7
d amage ofa Utility thatoc c u rs d u ring the L ane C los u re and d irec tly ad vers ely impac ts1 8
the ability to end the L ane C los u re on time, provid ed thatthe s ame is notc au s ed by the19
negligenc e, willfu lmis c ond u c t, breac h of c ontrac t, orviolation of L aw orGovernmental20
A pprovalby any D eveloper-Related Entity; or21

A D O T’ s u nju s tified and d irec td elay of, oru nju s tified and d irec t(d )22
interferenc e with, D eveloper’ s efforts to end the L ane C los u re on time.23

20 . 2 . 5 A s s es s mentof s u c h L iqu id ated D amages s hallnotprec lu d e A D O T’ s24
exerc is e of its rightto remove an u npermitted L ane C los u re atD eveloper’ s expens e25
u nd erS ec tion 19. 4.26

20 . 3 L iqu id ated D am ages Respec ting M aintenanc e P eriod L ane C losu res2 7

20 . 3. 1 S u bjec tto S ec tion 20 . 3. 4, forany fu llorpartialL ane C los u re on P rojec t2 8
thatoc c u rs d u ring the M aintenanc e P eriod ata time notapproved by A D O T u nd er29
S ec tion D R 462 . 3. 3 and M R 40 0 . 2 . 1 0 of the Tec hnic alP rovis ions , D evelopers hallbe30
liable forand pay to A D O T L iqu id ated D amages in the following amou nts forevery 15-31
minu te interval, or portion thereof, thatan initially approved L ane C los u re pers is ts32
ou ts id e the approved time period s , as applic able:33

34

O ne L ane C losu re Two L ane C losu re Fu llC losu re

L im its/
D irec tion S B orEB N B orW B S B orEB N B orW B S B orEB N B orW B
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I-10 to 17
th

A ve
$4, 40 0 $4, 40 0 $11 , 0 50 $11 , 0 50 $14, 450 $14, 450

17
th

A ve to
51

st
A ve

$2 , 0 0 0 $2 , 0 0 0 $5, 0 0 0 $5, 0 0 0 $9, 60 0 $9, 60 0

51
st

A ve to I-
10

$950 $950 $2 , 40 0 $2 , 40 0 $1 , 50 0 $1 , 50 0

20 . 3. 2 Ifthe L ane C los u re oc c u rs in one d irec tion ac ros s more than one ofthe1
three s egments s etforth in the foregoing table, then the highes tamou ntof L iqu id ated2
D amages among s u c h s egments for thatd irec tion s hallapply. If the L ane C los u re3
oc c u rs in one d irec tion for les s than the fu lllength of a s egments etforth in the4
foregoing table, the fu llamou ntof the L iqu id ated D amages for s u c h s egmentforthat5
d irec tion s hallapply.6

20 . 3. 3 The L iqu id ated D amages s etforth in S ec tion 20 . 3. 1 s hallbe ad ju s ted7
annu ally on the firs t annivers ary of the Effec tive D ate and c ontinu ing on eac h8
annivers ary thereafter d u ring the Term to equ al the original L iqu id ated D amages9
amou ntmu ltiplied by the greaterof 1 . 0 ora frac tion the nu meratorof whic h is the C C I1 0
mos trec ently pu blis hed prior to the applic able annivers ary and the d enominator of11
whic his the B as e C C I.1 2

20 . 3. 4 D eveloper ac knowled ges and agrees thatthe L iqu id ated D amages13
d es c ribed in this S ec tion 20 . 3 are reas onable in ord er to c ompens ate A D O T for14
d amages itwillinc u r by reas on of the matters thatres u ltin L iqu id ated D amages for15
L ane C los u res . S u c h d amages inc lu d e los s of u s e, enjoymentand benefitof the16
P rojec t, and c onnec tion to A D O T trans portation fac ilities , by the generalpu blic , inju ry to1 7
the c red ibility and repu tation of A D O T’ s Trans portation Fac ilities C ons tru c tion P rogram1 8
with polic y makers and with the generalpu blic who d epend on and expec tavailability of19
s ervic e, and ad d itionalc os ts of ad minis tering this A greement(inc lu d ing engineering,2 0
legal, ac c ou nting, overhead and other ad minis trative c os ts ). D eveloper fu rther21
ac knowled ges thatthes e d amages are inc apable ofac c u rate meas u rementbec au s e of,2 2
among other things , the u niqu e natu re of the P rojec t and the u navailability of a23
s u bs titu te forit.24

20 . 3. 5 The waiverof L iqu id ated D amages u nd erS ec tions 20 . 2 . 3 and 2 0 . 2 . 425
s hallapply to L iqu id ated D amages forL ane C los u res d u ringthe M aintenanc e P eriod .26

20 . 3. 6 A s s es s mentof s u c h L iqu id ated D amages s hallnotprec lu d e A D O T’ s2 7
exerc is e of its rightto remove an u npermitted L ane C los u re atD eveloper’ s expens e2 8
u nd erS ec tion 19. 4.29

20 . 4 Nonc om plianc e C harges forNonc om plianc e P oints30

20 . 4. 1 D evelopers hallbe liable forand pay to A D O T amou nts to c ompens ate31
A D O T for d amages d u e to the oc c u rrenc e of N onc omplianc e Events thatc ons titu te32
D eveloper’ s failu re to s atis fy c ertain requ irements for the P rojec t d u ring the33
C ons tru c tion P eriod and M aintenanc e P eriod , as d es c ribed in the applic able34
N onc omplianc e Event Tables . The amou nts owing from D eveloper to A D O T as35
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N onc omplianc e C harges are notintend ed to liqu id ate the c os ts to A D O T to rec tify the1
c orres pond ingN onc omplianc e Event.2

20 . 4. 2 Foreac h as s es s ed N onc omplianc e P oint, D evelopers hallbe s u bjec t3
to L iqu id ated D amages in the amou ntof$8 , 0 0 0 . 0 0 (the “N onc omplianc e C harges ”). The4
N onc omplianc e C harges will not be ad ju s ted d u ring the D & C P eriod . The5
N onc omplianc e C harges , however, s hallbe ad ju s ted (u p or d own, as applic able)6
c ommenc ing on the c ommenc ementd ate of the M aintenanc e P eriod and on eac h7
annivers ary of s u c h d ate thereafter throu ghou tthe M aintenanc e P eriod by a frac tion,8
the nu meratorof whic h is the C P Imos trec ently pu blis hed priorto the c ommenc ement9
d ate orannivers ary thereof, as applic able, and the d enominatorof whic h is the B as e1 0
C P I.1 1

20 . 4. 3 A D O T will waive N onc omplianc e C harges as s es s ed for12
N onc omplianc e Events s etforth in Exhibit15-2 (M aintenanc e P eriod N onc omplianc e13
EventTable), s u bjec tto the followingterms and c ond itions :14

A D O T willwaive s u c h N onc omplianc e C harges firs tac c ru ing in(a)15
a c alend ar month only if the totalof s u c h monthly N onc omplianc e C harges d oes not16
exc eed $8 0 , 0 0 0 . 0 0 (the “monthly waiver limit”). The monthly waiver limits hallbe1 7
ad ju s ted (u p ord own, as applic able)c ommenc ing on the c ommenc ementd ate of the1 8
M aintenanc e P eriod and on eac h annivers ary of s u c h d ate thereafter throu ghou tthe19
M aintenanc e P eriod by a frac tion, the nu merator of whic h is the C P I mos trec ently20
pu blis hed priorto the c ommenc ementd ate orannivers ary thereof, as applic able, and21
the d enominator of whic h is the B as e C P I. The monthly waiver limitfor a partial22
c alend armonthd u ringthe M aintenanc e P eriod s hallbe prorated ;23

For c larity, if N onc omplianc e C harges firs t ac c ru ing in a(b)24
c alend armonth exc eed the monthly waiverlimit, none ofs u c h N onc omplianc e C harges25
willbe waived ;26

N onc omplianc e C harges thatac c ru e d u e to (i) a s ec ond or(c )2 7
fu rther failu re to c u re the c orres pond ing N onc omplianc e Event as provid ed in2 8
S ec tion 1 7 . 3. 3 or (ii) N onc omplianc e Events thatad vers ely affec tthe s afety of the29
traveling pu blic , as d etermined by A D O T, willnotbe waived even ifD eveloperd oes not30
exc eed the monthly waiverlimit, and willc ou nttoward whetherthe monthly waiverlimit31
is exc eed ed ; and32

W aiver of N onc omplianc e C harges d oes not waive the(d )33
c orres pond ing N onc omplianc e EventorN onc omplianc e P oints ; and A D O T s hallhave34
all other rights and remed ies u nd er the C ontrac t D oc u ments regard ing s u c h35
N onc omplianc e Event.36

20 . 4. 4 D evelopers hallpay A D O T the amou ntofthe N onc omplianc e C harges37
ac c ru ed within 20 d ays afterA D O T requ es ts paymentfrom time to time. A lternatively,38
A D O T s hallhave the rightto d ed u c tthe N onc omplianc e C harges from payments ofthe39
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D & C P ric e or M onthly D is bu rs ements of the M aintenanc e P ric e, as applic able, in1
ac c ord anc e withA rtic le 13.2

20 . 4. 5 D eveloper ac knowled ges thatthe N onc omplianc e C harges as s es s ed3
in ac c ord anc e with the C ontrac tD oc u ments are reas onable liqu id ated amou nts in ord er4
to c ompens ate A D O T for d amages itwillinc u r by reas on of D eveloper’ s failu re to5
c omply with the applic able provis ions of the C ontrac t D oc u ments . The d amages6
ad d res s ed by the N onc omplianc e C harges inc lu d e:7

A D O T’ s inc reas ed c os ts of ad minis tering this A greement,(a)8
inc lu d ing the inc reas ed c os ts of engineering, legal, ac c ou nting, monitoring, overs ight9
and overhead , and c ou ld als o inc lu d e obligations to pay or reimbu rs e Governmental10
Entities with regu latory ju ris d ic tion overthe M aintenanc e S ervic es L imits forviolation of11
applic able GovernmentalA pprovals or for their inc reas ed c os ts of monitoring and12
enforc ingD eveloper’ s c omplianc e withapplic able GovernmentalA pprovals ;13

P otentialharm and fu tu re c os ts to A D O T from red u c tion in the(b)14
c ond ition and u s efu llife ofthe Elements ;15

P otentialharm to the c red ibility and repu tation of A D O T with(c )16
other GovernmentalEntities , with polic y makers and with the generalpu blic who1 7
d epend on and expec ttimely and q u ality d elivery and availability ofs ervic e;1 8

P otentialharm and d etrimentto thos e u s ing the P rojec t, whic h(d )19
may inc lu d e los s ofu s e, enjoymentand benefitofthe P rojec tand offac ilities c onnec ting20
to the P rojec t, ad d itionalwearand tearon vehic les , and inc reas ed c os ts ofc onges tion,2 1
traveltime and ac c id ents ; and22

A D O T’ s inc reas ed c os ts of ad d res s ing potentialharm to the(e)23
Environment, inc lu d inginc reas ed harm to airqu ality c au s ed by c onges tion, and harm to24
water qu ality, s oils c ond itions , his toric s tru c tu res and other environmentalres ou rc es25
c au s ed by N onc omplianc e Events .26

20 . 4. 6 D eveloper fu rther ac knowled ges that the d amages d es c ribed in2 7
S ec tion 20 . 4. 4 wou ld be d iffic u ltand imprac tic able to meas u re and prove, bec au s e,2 8
amongotherthings :29

The P rojec tis of a u niqu e natu re and no s u bs titu te for itis(a)30
available;31

The c os ts of monitoring and overs ightpriorto inc reas es in the(b)32
levelthereofwillbe variable and extremely d iffic u ltto qu antify;33

The natu re and levelof inc reas ed monitoring and overs ightwill(c )34
be variable d epend ingon the c irc u ms tanc es ; and35
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The variety of fac tors thatinflu enc e u s e of and d emand forthe(d )1
P rojec tmake itd iffic u ltto s ortou tc au s ation of the matters thatwilltrigger thes e2
L iqu id ated D amages and to qu antify ac tu ald amages .3

20 . 5 L iqu id ated D am ages Respec ting D B Es and O JT4

20 . 5. 1 D B Es5

20 . 5. 1 . 1 If D eveloper replac es or s u bs titu tes , or allows or s u ffers6
replac ementor s u bs titu tion, for a C ommitted D B E in violation of S ec tion 19. 0 of the7
D B E S pec ialP rovis ions (Exhibit7 ), then D evelopers hallbe liable forand pay to A D O T8
L iqu id ated D amages in an amou nt equ alto 1 . 5 times the u npaid portion of the9
S u bc ontrac tamou ntu nd er the S u bc ontrac twith the wrongfu lly replac ed C ommitted1 0
D B E .1 1

20 . 5. 1 . 2 If, following S u bs tantialC ompletion, A D O T d etermines that12
D eveloperhas notmetthe D B E Goals forP rofes s ionalS ervic es and C ons tru c tion and13
d id notexerc is e Good Faith Efforts to meets u c h D B E Goals , then D evelopers hallbe14
liable forand pay to A D O T L iqu id ated D amages in an amou ntequ alto the totalc ontrac t15
valu e that wou ld have had to be paid to D B Es performing C ommerc ially Us efu l16
Fu nc tions in ord er to meeteac h of the D B E Goals , minu s the totalc ontrac tvalu e of1 7
W orkac tu ally performed by D B Es and c red ited toward eac hofthe D B E Goals .1 8

20 . 5. 1 . 3 If, following c ompletion of any interval of C apital A s s et19
Replac ementW ork, A D O T d etermines thatD eveloper has notmetthe D B E Goalfor20
s u c h intervalof C apitalA s s etReplac ementW ork and d id notexerc is e Good Faith21
Efforts to meets u c h D B E Goal, then D eveloper s hallbe liable for and pay to A D O T22
L iqu id ated D amages in an amou ntequ alto the totalc ontrac tvalu e thatwou ld have had23
to be paid to D B Es performing C ommerc ially Us efu lFu nc tions in ord er to meets u c h24
D B E Goal, minu s the totalc ontrac tvalu e of W ork ac tu ally performed by D B Es and25
c red ited toward s u c hD B E Goal.26

20 . 5. 1 . 4 D eveloper ac knowled ges and agrees that the L iqu id ated2 7
D amages res pec ting D B Es d es c ribed in this S ec tion 20 . 5. 1 are reas onable in ord erto2 8
c ompens ate A D O T ford amages A D O T willinc u rby reas on of the violations orfailu res29
d es c ribed in this S ec tion 20 . 5. 1 . S u c h d amages inc lu d e jeopard y to attaining A D O T’ s30
overallD B E goals , inju ry to the c red ibility and repu tation of A D O T’ s D B E program,31
potentiallos s of fed eralfu nd ing equ alto or exc eed ing the valu e of W ork d enied to32
D B Es , impos ition of other c os tly meas u res and req u irements by the FH W A , and33
ad d itionalc os ts ofad minis tering this A greementand enforc ing D eveloper’ s c omplianc e34
with its D B E obligations . Fu rther, the s everity ofs u c h d amages is expec ted to vary with35
the portion of the S u bc ontrac tamou ntd enied to the C ommitted D B E orthe portion of36
the D B E Goalnotattained . D eveloperfu rtherac knowled ges thatthes e d amages are37
inc apable of ac c u rate meas u rementbec au s e of, among other things , their imprec is e38
natu re.39
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20 . 5. 2 O JT1

20 . 5. 2 . 1 If, following S u bs tantialC ompletion, A D O T d etermines that2
D eveloperhas notmetthe O JT Goals and d id notexerc is e Good Faith Efforts to meet3
the O JT Goals , then D eveloper s hall be liable for and pay to A D O T L iqu id ated4
D amages in the amou ntthatA D O T is then hold ingpu rs u antto S ec tion 19. 6. 4.5

20 . 5. 2 . 2 D eveloper ac knowled ges and agrees that the L iqu id ated6
D amages res pec ting O JT d es c ribed in this S ec tion 20 . 5. 2 are reas onable in ord er to7
c ompens ate A D O T for d amages itwillinc u r by reas on of the violations or failu res8
d es c ribed in this S ec tion 20 . 5. 2 . S u c h d amages inc lu d e jeopard y to attaining A D O T’ s9
overallO JT goals , inju ry to the c red ibility and repu tation of A D O T’ s O JT program,1 0
potentiallos s offed eralfu nd ing equ alto orexc eed ing the valu e ofW orkd enied to O JT11
Trainees , impos ition of other c os tly meas u res and req u irements by the FH W A , and12
ad d itionalc os ts ofad minis tering this A greementand enforc ing D eveloper’ s c omplianc e13
with its O JT obligations . Fu rther, the s everity ofs u c h d amages is expec ted to vary with14
the portion of the employment work d enied to O JT Trainees . D eveloper fu rther15
ac knowled ges thatthes e d amages are inc apable ofac c u rate meas u rementbec au s e of,16
amongotherthings , theirimprec is e natu re.1 7

20 . 6 L iqu id ated D am ages forUnavailability ofKey P ersonnel1 8

D evelopers hallbe s u bjec tto L iqu id ated D amages foru navailability ofKey P ers onnelto19
workon the P rojec t, as s etforthin S ec tion 9. 6. 2 . 2 .2 0

20 . 7 L iqu id ated D am ages Respec ting S u bc ontrac torP ayrollReporting21

20 . 7 . 1 D evelopers hallbe s u bjec tto L iqu id ated D amages if D eveloperd oes22
notc omply with c ertain requ irements res pec ting S u bc ontrac torpayrollreporting, as s et23
forthin S ec tion 13. 8 . 2(c ).24

20 . 7 . 2 D eveloper ac knowled ges thatA D O T requ ires timely rec eiptof the25
S u bc ontrac tor payrolls d es c ribed in S ec tion 13. 8 . 2 in ord er for A D O T to c omply with26
applic able fed eraland S tate labor laws . D eveloper fu rther ac knowled ges thatthe2 7
L iq u id ated D amages d es c ribed in S ec tion 13. 8 . 2(c ) are reas onable in ord er to2 8
c ompens ate A D O T for d amage itwillinc u r if A D O T fails to c omply with thes e laws .29
S u c h d amages inc lu d e potential los s of fed eral fu nd ing, the impos ition of other30
s anc tions by the US D epartment of L abor or FH W A , and ad d itional c os ts of31
ad minis tering this A greementand enforc ing D evelopers c omplianc e with applic able32
requ irements herein. D eveloper fu rther ac knowled ges that thes e d amages are33
inc apable of ac c u rate meas u rementbec au s e of, among other things , their imprec is e34
natu re.35

20 . 8 P aym ent; S atisfac tion; W aiver; Non-Exc lu sive Rem ed y36

20 . 8 . 1 D eveloper s hallpay any L iqu id ated D amages and N onc omplianc e37
C harges owing u nd erthis A rtic le 20 within 20 d ays afterA D O T d elivers to D eveloper38
A D O T’ s invoic e ord emand therefor.39
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20 . 8 . 2 A D O T willhave the rightto d ed u c tand offs etL iqu id ated D amages and1
N onc omplianc e C harges from any amou nts owing to D eveloper. A D O T als o s hallhave2
the rightto d raw on any bond , c ertific ate of d epos it, letter of c red itor other s ec u rity3
provid ed by D eveloperpu rs u antto this A greementto s atis fy N onc omplianc e C harges4
and L iqu id ated D amages notpaid when d u e.5

20 . 8 . 3 P ermitting or requ iring D eveloper to c ontinu e and finis h the W ork or6
any partthereofaftera C ompletion D ead line, as applic able, s hallnotac tas a waiverof7
A D O T’ s rightto rec eive N onc omplianc e C harges and L iqu id ated D amages hereu nd eror8
any rights orremed ies otherwis e available to A D O T.9

20 . 8 . 4 S u bjec t to S ec tion 19. 3, A D O T’ s right to, and impos ition of,1 0
N onc omplianc e C harges and L iqu id ated D amages are in ad d ition, and withou t11
preju d ic e, to any otherrights and remed ies available to A D O T u nd erthis A greement, at12
law orin equ ity res pec ting the breac h, failu re to perform orD eveloperD efau ltthatis the13
bas is for the N onc omplianc e C harges or L iqu id ated D amages or any other breac h,14
failu re to perform orD eveloperD efau lt, exc eptforrec overy of the monetary d amages15
thatthe N onc omplianc e C harges orL iqu id ated D amages are intend ed to c ompens ate.16

20 . 9 L im itation on D eveloper’ s L iability1 7

20 . 9. 1 D & C W ork1 8

20 . 9. 1 . 1 N otwiths tand ing any other provis ion of the C ontrac t19
D oc u ments and exc eptas s etforth in S ec tion 20 . 9. 1 . 2 , to the extentpermitted by20
applic able L aw, A D O T willnots eekto rec overd amages from D eveloperres u lting from21
breac h of this A greementwith res pec tto the D & C W ork (whether aris ing in c ontrac t,2 2
negligenc e orothertort, orany othertheory of law)in exc es s of $10 0 , 0 0 0 , 0 0 0 whic h23
amou nts halls pec ific ally inc lu d e any L iqu id ated D amages paid with res pec tto the D & C24
W orkpu rs u antto this A rtic le 20 ).25

20 . 9. 1 . 2 The foregoing limitation on D eveloper’ s liability res pec ting26
the D & C W ork s hallnotapply to or limitany rightof rec overy A D O T may have2 7
res pec tingthe following:2 8

C os ts reas onably inc u rred by A D O T, or any P ers on(a)29
ac ting on A D O T’ s behalf, to c omplete orc orrec tthe D & C W ork, orhave the D & C W ork30
c ompleted orc orrec ted by anotherP ers on, in exc es s of the s u m otherwis e payable to31
D eveloper u nd er this A greementfor the D & C W ork, inc lu d ing the c os tof the work32
requ ired oraris ingu nd erthe W arranties ;33

A mou nts paid by or on behalf of D eveloper with(b)34
res pec tto the D & C W ork thatare c overed by ins u ranc e proc eed s , inc lu d ing any35
amou nts D eveloperis d eemed to s elf-ins u re pu rs u antto S ec tion 11 . 2 . 4;36

L os s es inc u rred by any Ind emnified P arty relating to(c )37
oraris ing ou tofD eveloper’ s ind emnities s etforth in S ec tions 6. 8 . 9 and 21 . 1 , related to38
the D & C W orkoroc c u rringd u ringthe C ons tru c tion P eriod ;39
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L os s es aris ing ou t of frau d , c riminal c ond u c t,(d )1
intentional mis c ond u c t (whic h d oes not inc lu d e any intentional Event of D efau lt),2
rec kles s nes s orbad faithon the partofany D eveloper-Related Entity;3

L os s es aris ing ou t of D eveloper Releas es of(e)4
H azard ou s M aterials ; and5

A ny c laims agains tand amou nts paid from the D & C(f)6
P aymentB ond .7

20 . 9. 1 . 3 A ny c laims by third -party owners of fac ilities or8
improvements within the D & C W orks hallnotred u c e orerod e the amou nts d es c ribed in9
S ec tion 20 . 9. 1 . 1 .1 0

20 . 9. 2 M aintenanc e S ervic es11

20 . 9. 2 . 1 N otwiths tand ing any other provis ion of the C ontrac t12
D oc u ments and exc eptas s etforth in S ec tion 20 . 9. 2 . 2 , to the extentpermitted by13
applic able L aw, A D O T willnots eekto rec overd amages from D eveloperres u lting from14
breac h of this A greementwith res pec tto the M aintenanc e S ervic es (whetheraris ing in15
c ontrac t, negligenc e or other tort, or any other theory of law) in exc es s of16
$15, 0 0 0 , 0 0 0 . 0 0 , as ad ju s ted pu rs u ant to S ec tion 20 . 9. 2 . 3 (whic h amou nt s hall1 7
s pec ific ally inc lu d e any L iqu id ated D amages paid with res pec tto the M aintenanc e1 8
S ervic es ) for eac h five-year period d u ring the M aintenanc e P eriod . For c larity, this19
amou ntis a c ap thats hallapply s eparately to eac h s u c h five-yearperiod and s hallnot20
c arry over into s u bs eq u entfive-year period s . If the las tperiod before the end of the21
Term is les s than five years , the c apforthatperiod nevertheles s s hallnotbe red u c ed .2 2

20 . 9. 2 . 2 The foregoing limitation on D eveloper’ s liability res pec ting23
the M aintenanc e S ervic es s hallnotapply to or limitany rightof rec overy A D O T may24
have res pec tingthe following:25

C os ts reas onably inc u rred by A D O T, or any P ers on(a)26
ac ting on A D O T’ s behalf, to perform the M aintenanc e S ervic es , or have the2 7
M aintenanc e S ervic es performed by another P ers on, for the balanc e of the Term in2 8
exc es s of the s u m otherwis e payable to D eveloper u nd er this A greementfor the29
M aintenanc e S ervic es forthe balanc e ofthe Term ;30

A mou nts paid by or on behalf of D eveloper with(b)31
res pec tto the M aintenanc e S ervic es thatare c overed by ins u ranc e proc eed s , inc lu d ing32
any amou nts D eveloperis d eemed to s elf-ins u re pu rs u antto S ec tion 11 . 2 . 4;33

L os s es inc u rred by any Ind emnified P arty relating to(c )34
oraris ing ou tofD eveloper’ s ind emnities s etforth in S ec tions 6. 8 . 9 and 21 . 1 , related to35
the M aintenanc e S ervic es oroc c u rringd u ringthe M aintenanc e P eriod ;36
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L os s es aris ing ou t of frau d , c riminal c ond u c t,(d )1
intentional mis c ond u c t (whic h d oes not inc lu d e any intentional Event of D efau lt),2
rec kles s nes s orbad faithon the partofany D eveloper-Related Entity;3

L os s es aris ing ou t of D eveloper Releas es of(e)4
H azard ou s M aterials ; and5

A ny c laims agains t and amou nts paid from a(f)6
M aintenanc e P aymentB ond7

20 . 9. 2 . 3 The $15, 0 0 0 , 0 0 0 . 0 0 amou nts etforth in S ec tion 20 . 9. 2 . 18
s hallbe ad ju s ted annu ally on the firs tannivers ary of the Effec tive D ate and c ontinu ing9
on eac h annivers ary thereafterd u ring the Term to equ al$15, 0 0 0 , 0 0 0 . 0 0 mu ltiplied by10
the greater of 1 . 0 or a frac tion the nu merator of whic h is the C C I mos trec ently11
pu blis hed priorto the applic able annivers ary and the d enominatorofwhic h is the B as e12
C C I.13

20 . 10 L im itation on C onsequ entialD am ages14

20 . 10 . 1 N otwiths tand ing any other provis ion of the C ontrac tD oc u ments and15
exc ept as s et forth in this S ec tion 20 . 1 0 . 1 and in S ec tion 20 . 1 0 . 2 , to the extent16
permitted by applic able L aw, neither P arty s hallbe liable to the other for pu nitive1 7
d amages orind irec torinc id entalc ons eq u entiald amages , whetheraris ing ou tofbreac h1 8
of this A greement, tort(inc lu d ing negligenc e)orany othertheory of liability, and eac h19
P arty hereby releas es the otherparty from any s u c hliability.2 0

20 . 10 . 2 The foregoing limitations on D eveloper’ s liability for c ons eq u ential21
d amages s hallnotapply to orlimitany rightofrec overy A D O T may have res pec ting the22
following:23

L os s es (inc lu d ing d efens e c os ts )to the extent(i)c overed by the(a)24
proc eed s ofins u ranc e req u ired to be c arried pu rs u antto A rtic le 11 , and (ii)c overed by25
the proc eed s of ins u ranc e ac tu ally c arried by orins u ring any D eveloper-Related Entity26
u nd er polic ies s olely with res pec tto the P rojec tand the W ork, regard les s of whether2 7
req u ired to be c arried pu rs u antto A rtic le 11 , or(iii)D eveloperis d eemed to have s elf-2 8
ins u red the L os s pu rs u antto S ec tion 11 . 2 . 4;29

L os s es aris ing ou t of frau d , c riminal c ond u c t, intentional(b)30
mis c ond u c t(whic h d oes notinc lu d e any intentionalEventof D efau lt), rec kles s nes s or31
bad faithon the partofany D eveloper-Related Entity;32

D eveloper’ s ind emnities s etforthin S ec tions 6. 8 . 9 and 21 . 1 ;(c )33

D eveloper’ s obligation to pay N onc omplianc e C harges and(d )34
L iqu id ated D amages in ac c ord anc e with S ec tions 9. 6. 2 and 13. 8 . 2(c ) and this A rtic le35
20 ;36
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L os s es aris ing ou t of D eveloper Releas es of H azard ou s(e)1
M aterials ; and2

A mou nts D eveloper may owe or be obligated to reimbu rs e to(f)3
A D O T u nd er the expres s provis ions of the C ontrac tD oc u ments , inc lu d ing, s u bjec tto4
any agreed s c ope ofworkand bu d get, A D O T’ s Rec overable C os ts .5

6
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A RTIC L E 21 .1
IND EM NIFIC A TIO N2

21 . 1 Ind em nity by D eveloper3

21 . 1 . 1 S u bjec tto S ec tion 21 . 1 . 2 , D eveloper s hallreleas e, protec t, d efend ,4
ind emnify and hold harmles s the Ind emnified P arties from and agains tany and all5
c laims , c au s es of ac tion, s u its , ju d gments , inves tigations , legal or ad minis trative6
proc eed ings , d emand s and L os s es , in eac h c as e ifas s erted orinc u rred by oraward ed7
to any third party, aris ingou tof, relatingto orres u ltingfrom :8

The breac h oralleged breac h ofany ofthe C ontrac tD oc u ments(a)9
by any D eveloper-Related Entity;1 0

The failu re oralleged failu re by any D eveloper-Related Entity to(b)11
c omply with the GovernmentalA pprovals , any applic able environmentallaws orother12
L aws (inc lu d inglaws regard ingH azard ou s M aterials M anagement);13

A ny alleged patentorc opyrightinfringementorotheralleged ly(c )14
improperappropriation oru s e of trad e s ec rets , patents , proprietary information, know-15
how, c opyrightrights orinventions in performanc e ofthe W ork, oraris ing ou tofany u s e16
in c onnec tion with the P rojec tof method s , proc es s es , d es igns , information, or other1 7
items fu rnis hed orc ommu nic ated to A D O T oranotherInd emnified P arty pu rs u antto this1 8
A greement; provid ed , however, thatthis ind emnity s hallnotapply to any infringementto19
the extentres u lting from A D O T’ s failu re to c omply with s pec ific written ins tru c tions2 0
regard ingu s e provid ed to A D O T by D eveloper;2 1

The ac tu aloralleged c u lpable ac t, error, omis s ion, negligenc e,(d )22
breac h or mis c ond u c t of any D eveloper-Related Entity in or as s oc iated with23
performanc e ofthe W ork;24

A ny and allc laims by any governmentalor taxing au thority(e)25
c laiming taxes bas ed on gros s rec eipts , pu rc has es ors ales , orthe u s e ofany property26
orinc ome of any D eveloper-Related Entity with res pec tto any paymentforthe W ork2 7
mad e to orearned by any D eveloper-Related Entity;2 8

The failu re oralleged failu re by any D eveloper-Related Entity to(f)29
pay s u ms d u e for the work or s ervic es of S u bc ontrac tors , laborers , or S u ppliers ,30
provid ed thatA D O T has paid allu nd is pu ted amou nts owing to D eveloperwith res pec t31
to s u c hW ork;32

A ny ac tu al or threatened D eveloper Releas e of H azard ou s(g)33
M aterials ;34

The c laim or as s ertion by any other A D O T c ontrac tor or(h)35
d eveloper: (i) thatany D eveloper-Related Entity failed to c ooperate reas onably with36
s u c h other A D O T c ontrac tor or d eveloper, s o as to c au s e inc onvenienc e, d is ru ption,37
d elay or los s , exc eptwhere the D eveloper-Related Entity was notin any manner38
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engaged in performanc e ofthe W orkor(ii)thatany D eveloper-Related Entity interfered1
with or hind ered the progres s or c ompletion of work being performed by s u c h other2
A D O T c ontrac tororD eveloper, s o as to c au s e inc onvenienc e, d is ru ption, d elay orlos s ,3
to the extents u c h c laim aris es ou tofthe ac tu aloralleged c u lpable ac t, error, omis s ion,4
negligenc e, breac hormis c ond u c tofany D eveloper-Related Entity;5

D eveloper’ s performanc e of, or failu re to perform , the(i)6
obligations u nd erany Utility A greement, orany d is pu te between D eveloperand a Utility7
C ompany aris ingou tofUtility A d ju s tments ;8

A ny D eveloper-Related Entity’ s breac h of or failu re to perform(j)9
an obligation thatA D O T owes to a third pers on, inc lu d ing GovernmentalEntities , u nd er10
L aw or u nd er any agreementbetween A D O T and a third pers on, where A D O T has11
d elegated performanc e ofthe obligation to D eveloperu nd erthe C ontrac tD oc u ments or12
(ii)the ac ts oromis s ions ofany D eveloper-Related Entity whic h rend erA D O T u nable to13
perform or abid e by an obligation that A D O T owes to a third pers on, inc lu d ing14
GovernmentalEntities , u nd erany agreementbetween A D O T and a third pers on, where15
the agreementwas expres s ly d is c los ed orknown to D eveloper;16

The frau d , bad faith, arbitrary orc apric iou s ac ts , orviolation of(k)1 7
L aw by any D eveloper-Related Entity in or as s oc iated with the performanc e of the1 8
W ork;19

Invers e c ond emnation, tres pas s , nu is anc e ors imilartaking ofor(l)20
harm to realproperty by reas on of: (i) the failu re of any D eveloper-Related Entity to21
c omply with Good Ind u s try P rac tic es , req u irements of the C ontrac tD oc u ments , the22
P rojec tM anagementP lan orGovernmentalA pprovals res pec ting c ontroland mitigation23
of c ons tru c tion ac tivities and c ons tru c tion impac ts , (ii) the intentionalmis c ond u c tor24
negligenc e of any D eveloper-Related Entity, or (iii) the ac tu alphys ic alentry onto or25
enc roac hmentu pon another’ s property by any D eveloper-Related Entity; and26

Errors , inc ons is tenc ies or other d efec ts in the d es ign,(m)2 7
c ons tru c tion or maintenanc e of the P rojec tor of Utility A d ju s tments inc lu d ed in the2 8
W ork.29

21 . 1 . 2 S u bjec t to the releas es and d is c laimers herein, inc lu d ing all the30
provis ions s etforth in S ec tion 3. 1 . 8 ofthis A greement, D eveloper’ s ind emnity obligation31
s hallnotextend to any third party L os s to the extentc au s ed by:32

The negligenc e, rec kles s orintentionalmis c ond u c t, bad faith or(a)33
frau d ofs u c hInd emnified P arty;34

A D O T’ s materialbreac h of any of its materialobligations u nd er(b)35
the C ontrac tD oc u ments ;36

A n Ind emnified P arty’ s material violation of any L aws or(c )37
GovernmentalA pprovals ; or38
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A n u ns afe requ irement inherent in pres c riptive d es ign or(d )1
pres c riptive c ons tru c tion s pec ific ations ofthe Tec hnic alP rovis ions , bu tonly where prior2
to oc c u rrenc e of the third party L os s : (i) D eveloper c omplied with s u c h s pec ific ations3
and d id notac tu ally know, or wou ld nothave known, while exerc is ing reas onable4
d iligenc e, thatthe requ irementc reated a potentially u ns afe c ond ition or(ii)D eveloper5
knew ofand reported to A D O T the potentially u ns afe requ irement.6

21 . 1 . 3 In c laims by an employee of D eveloper, a S u bc ontrac tor, anyone7
d irec tly orind irec tly employed by them oranyone forwhos e ac ts they may be liable, the8
ind emnific ation obligation u nd erthis S ec tion 21 . 1 s hallnotbe limited by a limitation on9
the amou ntortype ofd amages , c ompens ation orbenefits payable by orforD eveloper10
or a S u bc ontrac tor u nd er workers ’ c ompens ation, d is ability benefitor other employee11
benefits laws .1 2

21 . 1 . 4 Forpu rpos es of this S ec tion 21 . 1 , “third party”means any pers on or13
entity other than an Ind emnified P arty and D eveloper, exc ept that a “third party”14
inc lu d es any Ind emnified P arty’ s employee, agentor c ontrac tor who as s erts a c laim15
agains tan Ind emnified P arty whic h is within the s c ope of the ind emnities and whic h is16
notc overed by the Ind emnified P arty’ s worker’ s c ompens ation program .1 7

21 . 1 . 5 D eveloper hereby ac knowled ges and agrees thatitis D eveloper’ s1 8
obligation to perform the W orkin ac c ord anc e with the C ontrac tD oc u ments and thatthe19
Ind emnified P arties are fu lly entitled to rely on D eveloper’ s performanc e of s u c h20
obligation. D eveloperfu rtheragrees thatany c ertific ate, review orapprovalby A D O T or21
others hereu nd ers hallnotrelieve D eveloperofany ofits obligations u nd erthe C ontrac t22
D oc u ments orin any way d iminis h its liability forperformanc e of s u c h obligations orits23
obligations u nd erthis A rtic le 21 .24

21 . 1 . 6 The ind emnity s etforth in S ec tion 21 . 1 . 1(g)is intend ed to operate as25
an agreement pu rs u ant to S ec tion 10 7 (e) of the C omprehens ive Environmental26
Res pons e, C ompens ation and L iability A c t, 42 U. S . C . S ec tion 960 7 (e), and H ealth and2 7
S afety C od e s ec tion 25364, to ins u re, protec t, hold harmles s and ind emnify the2 8
Ind emnified P arties .29

21 . 1 . 7 The obligations u nd erthis A rtic le 21 s hallnotbe c ons tru ed to negate,30
abrid ge, orred u c e otherrights orobligations thatwou ld otherwis e exis tin favorof an31
Ind emnified P arty hereu nd er.32

21 . 2 D efense and Ind em nific ation P roc ed u res33

21 . 2 . 1 If A D O T rec eives notic e ofa c laim orotherwis e has ac tu alknowled ge34
ofa c laim thatitbelieves is within the s c ope ofthe ind emnities u nd erS ec tion 21 . 1 , and35
ifA D O T gives notic e thereofpu rs u antto S ec tion 11 . 2 , then A D O T willhave the rightto36
c ond u c tits own d efens e u nles s eitheran Ins u rerac c epts d efens e ofthe c laim within the37
time requ ired by law orD eveloperac c epts the tend erof the c laim in ac c ord anc e with38
S ec tion 21 . 2 . 3.39
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21 . 2 . 2 S u bjec tto S ec tion 21 . 2 . 6, ifthe ins u reru nd erany applic able ins u ranc e1
polic y ac c epts the tend er of d efens e, A D O T and D eveloper s hallc ooperate in the2
d efens e as req u ired by the ins u ranc e polic y. If no ins u reru nd erpotentially applic able3
ins u ranc e polic ies provid es d efens e, then S ec tion 21 . 2 . 3 s hallapply.4

21 . 2 . 3 If the d efens e is tend ered to D eveloper, then within 15 d ays after5
rec eiptof the tend er D eveloper s hallnotify the Ind emnified P arty whether D eveloper6
has tend ered the matterto an ins u rer. If D eveloperd oes nottend erthe matterto an7
ins u rer, then within s u c h 15 d ays , orif the ins u rerhas rejec ted the tend er, then within8
five d ays afters u c h rejec tion, D evelopers halld elivera notic e to the Ind emnified P arty9
s tatingone ofthe following:1 0

D eveloperac c epts the tend erof d efens e and c onfirms thatthe(a)11
c laim is s u bjec tto fu llind emnific ation hereu nd erwithou tany “res ervation of rights ”to12
d eny ord is c laim fu llind emnific ation thereafter;13

D eveloperac c epts the tend erofd efens e bu twith a “res ervation(b)14
ofrights ”in whole orin part; or15

D eveloper rejec ts the tend er of d efens e bas ed on a(c )16
d etermination thatitis notrequ ired to ind emnify agains tthe c laim u nd erthe terms of1 7
this A greement.1 8

21 . 2 . 4 If D eveloper ac c epts the tend er of d efens e u nd er S ec tion 21 . 2 . 3(a),19
D evelopers hallhave the rightto s elec tlegalc ou ns elforthe Ind emnified P arty, s u bjec t20
to reas onable approvalby the Ind emnified P arty, and D evelopers hallotherwis e c ontrol21
the d efens e of s u c h c laim , inc lu d ing s ettlement, and bear the fees and c os ts of22
d efend ingand s ettlings u c h c laim . D u rings u c h d efens e:23

D evelopers hallfu lly and regu larly inform the Ind emnified P arty(a)24
ofthe progres s ofthe d efens e and ofany s ettlementd is c u s s ions ; and25

The Ind emnified P arty s hallfu lly c ooperate in s aid d efens e,(b)26
provid e to D eveloperallmaterials and ac c es s to pers onnelitrequ es ts as nec es s ary for2 7
d efens e, preparation and trialand whic h orwho are u nd erthe c ontroloforreas onably2 8
available to the Ind emnified P arty, and maintain the c onfid entiality ofallc ommu nic ations29
between itand D eveloperc onc ernings u c hd efens e.30

21 . 2 . 5 IfD eveloperres pond s to the tend erofd efens e as s pec ified in S ec tion31
21 . 2 . 3(b) or 21 . 2 . 3(c ), the Ind emnified P arty s hallbe entitled to s elec tits own legal32
c ou ns eland otherwis e c ontrolthe d efens e ofs u c h c laim , inc lu d ings ettlement.33

21 . 2 . 6 N otwiths tand ing S ec tion 21 . 2 . 3(a)or 21 . 2 . 3(b), the Ind emnified P arty34
may as s u me its own d efens e by d elivering to D evelopernotic e ofs u c h elec tion and the35
reas ons therefor, if the Ind emnified P arty, atthe time itgives notic e of the c laim orat36
any time thereafter, reas onably d etermines that:37
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A c onflic texis ts between itand D eveloper whic h prevents or(a)1
potentially prevents D eveloperfrom pres entinga fu lland effec tive d efens e;2

D eveloper is otherwis e notprovid ing an effec tive d efens e in(b)3
c onnec tion withthe c laim ; or4

D eveloperlac ks the financ ialc apac ity to s atis fy potentialliability(c )5
orto provid e an effec tive d efens e.6

21 . 2 . 7 If the Ind emnified P arty is entitled and elec ts to c ond u c t its own7
d efens e pu rs u anthereto ofa c laim forwhic h itis entitled to ind emnific ation, D eveloper8
s hallreimbu rs e on a c u rrentbas is allreas onable c os ts and expens es the Ind emnified9
P arty inc u rs in inves tigating and d efend ing, exc eptto the extentthe Ind emnified P arty10
c ond u c ts its own d efens e as a res u ltof D eveloper’ s d enialof s u c h d efens e pu rs u ant11
S ec tion 21 . 2 . 3(c ). In the eventthe Ind emnified P arty is entitled to and elec ts to c ond u c t12
its own d efens e, then:13

In the c as e of a d efens e c ond u c ted u nd erS ec tion 21 . 2 . 3(a), it(a)14
s hallhave the rightto s ettle or c ompromis e the c laim with D eveloper’ s prior c ons ent,15
whic hs hallnotbe u nreas onably withheld ord elayed ;16

In the c as e of a d efens e c ond u c ted u nd erS ec tion 21 . 2 . 3(b), it(b)1 7
s hallhave the rightto s ettle or c ompromis e the c laim with D eveloper’ s prior c ons ent,1 8
whic h s hallnotbe u nreas onably withheld ord elayed , orwith approvalof the c ou rtor19
arbitrator following reas onable notic e to D eveloper and opportu nity to be heard and2 0
withou tpreju d ic e to the Ind emnified P arty’ s rights to be ind emnified by D eveloper; and21

In the c as e of a d efens e c ond u c ted u nd erS ec tion 21 . 2 . 3(c ), it(c )22
s hallhave the rightto s ettle orc ompromis e the c laim withou tD eveloper’ s priorc ons ent23
and withou tpreju d ic e to its rights to be ind emnified by D eveloper. Ifa d is pu te res olver24
d etermines thatD eveloperwrongfu lly d enied the d efens e of the Ind emnified P arty, the25
Ind emnified P arty s hallbe entitled to reimbu rs ementof the c os ts of d efens e, inc lu d ing26
reimbu rs ementofreas onable attorneys ’ fees and otherlitigation and d efens e c os ts , and2 7
ind emnific ation of c os ts to s ettle orc ompromis e the c laim , in ad d ition to interes tatthe2 8
rate c alc u lated in ac c ord anc e with S ec tion 25. 13 payable on s u c h d efens e and29
s ettlement amou nts from the d ate s u c h c os ts and expens es are inc u rred by the30
Ind emnified P arty.31

21 . 2 . 8 The P arties ac knowled ge thatwhile S ec tion 21 . 1 c ontemplates that32
D eveloper willhave res pons ibility for c ertain c laims and liabilities aris ing ou tof its33
obligations to ind emnify, c irc u ms tanc es may aris e in whic h there may be s hared liability34
of the P arties with res pec tto s u c h c laims and liabilities . In s u c h c as e, where either35
P arty believes a c laim orliability may entails hared res pons ibility and thatprinc iples of36
c omparative negligenc e and ind emnity are applic able, its hallc onferwith the otherP arty37
on managementof the c laim orliability in q u es tion. If the P arties c annotagree on an38
approac h to repres entation in the matter in qu es tion, eac h s hallarrange to repres ent39
its elf and to bear its own c os ts in c onnec tion therewith pend ing the ou tc ome of s u c h40
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matter. W ithin 30 d ays s u bs eq u entto the final, non-appealable res olu tion ofthe matter1
in qu es tion, whetherby arbitration orby ju d ic ialproc eed ings , the P arties s hallad ju s tthe2
c os ts of d efens e, inc lu d ing reimbu rs ementof reas onable attorneys ’ fees and other3
litigation and d efens e c os ts , in ac c ord anc e with the ind emnific ation arrangements of4
S ec tion 21 . 2 , and c ons is tentwith the ou tc ome of s u c h proc eed ings c onc erning the5
res pec tive liabilities ofthe P arties on the third party c laim .6

21 . 2 . 9 In d etermining res pons ibilities and obligations for d efend ing s u its7
pu rs u antto this S ec tion 21 . 2 , s pec ific c ons id eration s hallbe given to the following8
fac tors : (a)the party performing the ac tivity in qu es tion; (b)the loc ation of the ac tivity9
and inc id ent; (c ) c ontrac tu alarrangements then governing the performanc e of the10
ac tivity; and (d )allegations ofres pec tive fau ltc ontained in the c laim .1 1

12
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A RTIC L E 22 .1
P A RTNERING A ND D IS P UTE RES O L UTIO N P RO C ED URES2

22 . 1 P artnering3

22 . 1 . 1 GeneralP rovisions4

22 . 1 . 1 . 1 Forthe mu tu albenefitof the P arties , A D O T and D eveloper5
s halles tablis ha partneringrelations hipto effec tively c omplete the P rojec t. The pu rpos e6
of the partnering relations hip is to es tablis h and maintain effec tive c ommu nic ation7
between the P arties to c ooperatively id entify and res olve c ritic alP rojec t-related is s u es .8
N eitherthe partneringrelations hipits elf, nord is c u s s ions between the P arties ad d res s ed9
atthe initialpartnering works hop, refres her partnering meetings or the c ons tru c tion10
c los eou tpartnering meeting (c ollec tively “P artnering M eetings ”), s hallmod ify the terms11
and c ond itions ofthis A greement.1 2

22 . 1 . 1 . 2 In implementing and managing the partnering relations hip13
requ ired u nd erthis S ec tion 22 . 1 , A D O T and D evelopers hall:14

Us e early and regu lar c ommu nic ation with parties(a)15
involved ;16

Es tablis h and maintain a relations hip of s hared tru s t,(b)1 7
eq u ity and c ommitment;1 8

Id entify, q u antify, and s u pportattainmentof mu tu al(c )19
goals ;2 0

D evelop s trategies for u s ing ris k-managementtools(d )21
and c onc epts ;2 2

Implement timely c ommu nic ation and d ec is ion(e)23
making;24

Res olve potential problems at the lowes t level of(f)25
res pons ible managementto avoid negative impac ts and D is pu tes ;26

D evelop a plan forperiod ic jointevalu ation bas ed on(g)2 7
mu tu ally agreed goals ;2 8

H old P artnering M eetings , as s et forth in(h)29
S ec tion 22 . 1 . 2 , to pres erve the partneringrelations hipand its benefits forthe d u ration of30
the Term ; and31

Es tablis h period ic jointevalu ations of the partnering(i)32
proc es s and attainmentofmu tu algoals .33
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22 . 1 . 2 P artnering M eeting S c hed u le; P artic ipants1

22 . 1 . 2 . 1 The P arties s halljointly s elec t, before the initialpartnering2
works hop, a third -party fac ilitatorto fac ilitate P artneringM eetings .3

22 . 1 . 2 . 2 The P arties s halls c hed u le and c ond u c tP artnering M eetings4
as follows :5

The initialpartneringworks hoppriorto N TP 2 ;(a)6

Refres herpartnering meetings annu ally thereafter, or(b)7
as mu tu ally agreed by the P arties ; and8

The c ons tru c tion c los eou t meeting no later than(c )9
60 d ays afterthe S u bs tantialC ompletion D ate.1 0

22 . 1 . 2 . 3 The P arties s hallc ond u c tP artnering M eetings atA D O T’ s1 1
offic es orats u c hotherloc ations as the P arties mu tu ally agree.1 2

22 . 1 . 2 . 4 Key P ers onneland exec u tives from both P arties mu s tattend13
P artneringM eetings .14

22 . 1 . 3 P artnering Team ; P artnering C harter15

22 . 1 . 3. 1 A D O T and D eveloper s halles tablis h a partnering team for16
the P rojec t, whic h team s hallc ons is tof P rojec t-levelc ontribu tors and d ec is ion-makers1 7
from A D O T, D eveloper, and , ifapplic able, s takehold erorganizations . Eac h P arty mu s t1 8
id entify its res pec tive members of the partnering team prior to the initialpartnering19
works hop; all members of the partnering team mu s t attend the initial partnering20
works hop.2 1

22 . 1 . 3. 2 The partnering team s hallc reate d u ring the initialpartnering22
works hopa partneringc harterthatinc lu d es :23

M u tu algoals (e. g. , c ore goals thatmay als o inc lu d e(a)24
P rojec t-s pec ific goals and ind ivid u algoals thatare jointly s u pported by bothP arties );25

A partnering team c ommitments tatements igned by(b)26
every memberofthe partneringteam ; and2 7

A plan for both P arties to jointly maintain the(c )2 8
partneringrelations hipforthe d u ration ofthe Term .29

22 . 1 . 3. 3 The members ofthe partneringteam s hall:30

Id entify the appropriate pers ons in eac h P arty’ s(a)31
organization who s hallfillthe roles of reviewers for the Is s u es Res olu tion L ad d er32
d es c ribed in S ec tion 22 . 2 . 1 ;33
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Id entify the s c ope of d oc u mentation requ ired for(b)1
review of a D is pu te at eac h level of the Is s u e Res olu tion L ad d er d es c ribed in2
S ec tion 22 . 2 . 1 ;3

P artic ipate in a partnering evalu ation s u rvey, monthly(c )4
d u ring the D & C P eriod and twic e a yearforthe firs tthree years d u ring the M aintenanc e5
P eriod , to meas u re the progres s of mu tu algoals and key s hort-term is s u es as they6
aris e in c onnec tion withthe P rojec t;7

Jointly review the res u lts of the partnering evalu ation(d )8
s u rvey, on a qu arterly bas is d u ring the D & C P eriod and onc e a yearforthe firs tthree9
years ofthe M aintenanc e P eriod ; and1 0

D oc u ment les s ons learned regard ing the P rojec t’ s(e)11
D & C W ork after S u bs tantialC ompletion, and regard ing the P rojec t’ s M aintenanc e12
S ervic es no laterthan 42 months afterthe S u bs tantialC ompletion D ate.13

22 . 1 . 3. 4 W hile the provis ions of this S ec tion 22 . 1 are notpartof the14
D is pu te Res olu tion P roc ed u res c ontemplated u nd erthis A greement, the P arties s hall15
exhau s tthe u s e ofthe partnering relations hipwhen ad d res s ing potentialD is pu tes and16
priorto proc eed ingto the D is pu tes Res olu tion P roc ed u res s etforthin S ec tion 22 . 2 .1 7

22 . 1 . 4 C onfid entiality1 8

S u bjec tto the requ irements ofthe P u blic Rec ord s L aw, any s tatements mad e or19
materials prepared d u ring orrelating to partnering meetings , inc lu d ing any s tatements20
mad e or d oc u ments prepared by the fac ilitator, s hallbe keptin c onfid enc e and u s ed2 1
only for the pu rpos e of fac ilitating res olu tion of potentialD is pu tes via the partnering22
proc es s , and s hallnotbe u tilized orrevealed to others , exc eptto offic ials and agents of23
the P arties who are au thorized to ac ton the s u bjec tmatter. H owever, the P arties24
u nd ers tand thats u c h d oc u ments may be s u bs eq u ently d is c overable and ad mis s ible25
in med iation, arbitration ofc ou rtproc eed ings .26

22 . 1 . 5 C ostResponsibility2 7

22 . 1 . 5. 1 The c os ts of the fac ilitator, the s ite and food for P artnering2 8
M eetings s hallbe s hared eq u ally by A D O T and D eveloper. A llotherc os ts as s oc iated29
withthe partneringproc es s s hallbe borne s eparately by the P arty thatinc u rs the c os ts .30

22 . 1 . 5. 2 A D O T willinitially pay the fu llc os ts ofthe fac ilitator, the s ite31
and food for P artnering M eetings , and thereafter d ed u c t50 % of the qu alifying c os ts32
from amou nts owingto D eveloperu nd erthis A greement.33

22 . 2 D ispu tes Resolu tion P roc ed u res34

The P arties agree that:35
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(a) A ny D is pu te aris ing ou t of, relating to, or in c onnec tion with this1
A greementnotres olved by partnering, perS ec tion 22 . 1 , s hallbe res olved pu rs u antto2
the mu lti-s tepD is pu te Res olu tion P roc ed u res d es c ribed in this S ec tion 22 . 2 ;3

(b) The P arty bringinga D is pu te s hallbearthe bu rd en ofprovingthe s ame;4

(c ) Res olu tions of D is pu tes pu rs u ant to this S ec tion 22 . 2 s hallbe final,5
bind ing, c onc lu s ive and enforc eable as s etforthin this S ec tion 22 . 2 ; and6

(d ) The Is s u e Res olu tion L ad d erand med iation proc es s es are ad minis trative7
proc ed u res and remed ies , and failu re of D eveloperto c omply with eithers u c h proc es s8
in allmaterialres pec ts as to any D is pu te orC laim s hallc ons titu te a failu re to d iligently9
pu rs u e and exhau s ts u c h ad minis trative proc ed u res and remed ies , and s halloperate as1 0
a baragains tthe D is pu te orC laim .1 1

22 . 2 . 1 Issu e Resolu tion L ad d er12

A s a c ond ition to the rightto bring a D is pu te to med iation, arbitration orlitigation,13
the P arty bringingthe D is pu te s hallfirs tattemptto informally res olve the D is pu te d irec tly14
with otherP arty u s ing the Is s u e Res olu tion L ad d er. The Is s u e Res olu tion L ad d eris the15
proc es s forelevating D is pu tes from the P rojec t’ s field levelto variou s levels of review,16
u p to the P arties ’ exec u tive managementifnec es s ary, with d efined time limits foreac h1 7
levelofreview. The goalofthe Is s u e Res olu tion L ad d eris to res olve eac h D is pu te as1 8
c los e to the field levelas pos s ible while rec ognizing the requ irementto elevate the19
D is pu te to the nextlevelofreview before the D is pu te impac ts c os tors c hed u le.2 0

22 . 2 . 1 . 1 Issu e Resolu tion L ad d erP roc ess21

The Is s u e Res olu tion L ad d er s hallc ons is tof three(a)22
levels ofreview and c orres pond ingtime limits to review, as follows :23

24
L evelof
Review

D eveloper
Reviewer

A D O T Reviewer Tim e L im it

3 Exec u tive O ffic er S eniorD epu ty S tate
Engineer

Is s u e
D epend ent

2 P rojec tM anager D es ign M anager,
C ons tru c tion M anager
orP rojec tM anager
(as applic able)

14 d ays

1 P rojec tL evel L ead Ins pec tor/
C ons tru c tion
C omplianc e Engineer

7 d ays

The partnering team as s etforth in S ec tion 22 . 1 . 3(b)25
s hallid entify the ind ivid u als from A D O T’ s and D eveloper’ s res pec tive organizations26
filling the roles of reviewers in the Is s u e Res olu tion L ad d er, and the d oc u mentation2 7
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requ ired foreac h levelof review in the Is s u e Res olu tion L ad d er. The ind ivid u als filling1
s u c h roles and the d oc u mentation requ ired for eac h levelof review may vary for the2
D & C W orkand M aintenanc e S ervic es , as appropriate.3

If reviewers at any level of the Is s u e Res olu tion(c )4
L ad d erc annotres olve a D is pu te within the time limits s etforth in this S ec tion 22 . 2 . 1 . 1 ,5
the reviewers s hallelevate the D is pu te to the next levelof review in the Is s u es6
Res olu tion L ad d er.7

22 . 2 . 2 Issu e Resolu tion L ad d erO u tc om e8

If A D O T and D eveloper s u c c eed in res olving a D is pu te u s ing(a)9
the Is s u e Res olu tion L ad d er, the P arties s hallmemorialize the res olu tion in writing,1 0
inc lu d ing exec u tion of any S u pplementalA greement as appropriate, and promptly11
perform theirres pec tive obligations in ac c ord anc e therewith.1 2

If the P arties d o not res olve the D is pu te u s ing the Is s u es(b)13
Res olu tion L ad d er within the applic able time period s s etforth in S ec tion 22 . 2 . 1 , then14
eitherP arty s hallhave 15 d ays from the c onc lu s ion ofthe Is s u es Res olu tion L ad d erto15
bringthe D is pu te to mand atory med iation, as d es c ribed in S ec tion 22 . 2 . 3.16

22 . 2 . 3 M ed iation1 7

O nly u pon c ompletion of the requ irements of S ec tion 22 . 2 . 1 , either P arty s hall1 8
have the rightto initiate mand atory med iation proc eed ings forthe u nres olved D is pu te,19
as a c ond ition to bringingthe D is pu te to arbitration orlitigation.2 0

22 . 2 . 3. 1 M ed iation P roc ess21

The P arty bringing the D is pu te s halld o s o by s erving(a)22
the otherP arty witha written notic e to initiate med iation proc eed ings .23

W ithin ten B u s ines s D ays afterprovid ing s u c h notic e,(b)24
the P arties s hallmu tu ally s elec ta qu alified ind ivid u alto s erve as med iator. The25
med iators hallhave atleas tten years ofexperienc e s ervingas a med iator, s hallhave at26
leas tfive years of experienc e med iating d es ign, c ons tru c tion or maintenanc e work2 7
d is pu tes , as applic able bas ed on the natu re of the D is pu te, and preferably s hallbe an2 8
attorney atlaw.29

If the P arties are u nable to agree u pon an ind ivid u al(c )30
to s erve as med iator, then either P arty may petition the S u perior C ou rtloc ated in31
M aric opa C ou nty to appointa med iatorwho meets the foregoingqu alific ations .32

The P arties s hallu s e d iligentefforts to c onvene and(d )33
c onc lu d e med iation proc eed ings within 30 d ays after the med iator is appointed , or at34
s u c h otherd ate and time as may be s etby the med iator. Eac h P arty s hallhave the35
rightto pres entto the med iators u c h materials and d oc u mentation itmay d eem relevant36
to the D is pu te; provid ed , however, thatitc onc u rrently provid e a c opy ofs u c h materials37
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and d oc u mentation to the otherP arty. Eac h P arty s hallprovid e to the med iatorand the1
other P arty fu rther materials , d oc u mentation and information as the med iator may2
reas onably requ es t.3

Eac h P arty s hall bring to the med iation a(e)4
repres entative with au thority to med iate and s ettle the D is pu te, and s u c h repres entative5
s hallac tively partic ipate in the med iation proc es s . Eac h P arty may bring to the6
med iation s u c h otherpers ons as itc hoos es ; provid ed , however, thatneitherP arty s hall7
be repres ented atthe med iation by legalc ou ns elu nles s both P arties c ons entthereto in8
ad vanc e ofthe med iation.9

Eac h P arty s hallmake good faithefforts to res olve the(f)10
D is pu te throu ghmed iation.1 1

D eveloperand A D O T wills hare equ ally the expens es(g)12
ofthe med iation. Eac h P arty s hallbearits own c os ts ofpreparing forand partic ipating13
in the med iation.14

The d ead lines in this S ec tion 22 . 2 for proc es s ing a(h)15
D is pu te s hallbe pos tponed , d ay ford ay, d u ringmed iation.16

22 . 2 . 3. 2 M ed iation O u tc om e1 7

If the P arties d o not res olve the D is pu te u s ing med iation, the P arty1 8
bringingthe D is pu te may proc eed to eitherarbitration in ac c ord anc e with S ec tion 22 . 2 . 519
orlitigation in ac c ord anc e withS ec tion 22 . 2 . 6, as applic able.2 0

22 . 2 . 4 Evid entiary Im pac tofIssu e Resolu tion L ad d erorM ed iation21

22 . 2 . 4. 1 The Is s u e Res olu tion L ad d erproc es s and med iation proc es s2 2
s hallbe c ons id ered s ettlementnegotiations forthe pu rpos e ofallS tate and fed eralru les23
thatprotec td is c los u res mad e d u ring s ettlementnegotiations from laterd is c overy oru s e24
in evid enc e; provid ed , however, thatany s ettlementexec u ted by the P arties s hallnotbe25
c ons id ered c onfid entialand may be d is c los ed .26

22 . 2 . 4. 2 Evid enc e ofanything s aid , orofany ad mis s ion mad e, in the2 7
c ou rs e ofthe Is s u e Res olu tion L ad d erproc es s ormed iation is withou tpreju d ic e and is2 8
notad mis s ible in evid enc e forany pu rpos e, inc lu d ing impeac hment, and d is c los u re of29
s u c hevid enc e s hallnotbe c ompelled before an arbitratororin any c ivilac tion.30

22 . 2 . 4. 3 N o d oc u mentorc opy thereofprepared forthe pu rpos e of, in31
the c ou rs e of, orpu rs u antto the Is s u e Res olu tion L ad d erproc es s ormed iation s hallbe32
ad mis s ible in evid enc e, and d is c los u re of s u c h d oc u ment or c opy s hall not be33
c ompelled , in any arbitration orc ivilac tion.34

22 . 2 . 4. 4 N o s tenographic or other rec ord of the Is s u e Res olu tion35
L ad d er proc es s or med iation s es s ion(s ) s hall be mad e exc ept to memorialize a36
s ettlementrec ord .37
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22 . 2 . 4. 5 A ll c ond u c t, s tatements , promis es , offers , views and1
opinions , oralorwritten, mad e d u ring the Is s u e Res olu tion L ad d erproc es s ormed iation2
by any party or agentare c onfid entialand , where appropriate, are to be c ons id ered3
work prod u c tand privileged . S u c h c ond u c t, s tatements , promis es , offers , views and4
opinions s hallnotbe s u bjec tto d is c overy and s hallnotbe ad mis s ible forany pu rpos e,5
inc lu d ingimpeac hment, before an arbitratororin any c ivilac tion involvingthe P arties .6

22 . 2 . 4. 6 The limitations of this S ec tion 22 . 2 . 4 d o not affec t the7
d is c overy orad mis s ibility of fac ts , opinions , s tatements , d oc u ments orotherevid enc e8
exis tingord eveloped ind epend entofthe Is s u e Res olu tion L ad d erproc es s ormed iation,9
and the d is c overability or ad mis s ibility of s u c h evid enc e is notc hanged or affec ted1 0
bec au s e ofits u s e in the Is s u e Res olu tion L ad d erproc es s ormed iation.1 1

22 . 2 . 4. 7 The P arties may waive any of the c onfid entiality provis ions12
ofthis S ec tion 22 . 2 . 4 throu gha written waiverorc ons entto d is c los u re.13

22 . 2 . 5 B ind ing A rbitration14

O nly u pon c ompletion of the requ irements ofS ec tion 22 . 2 . 1 and S ec tion 22 . 2 . 2 ,15
either P arty s hallhave the rightto initiate bind ing arbitration proc eed ings only for an16
u nres olved C laim orD is pu te, orrelated ors imilar u nres olved C laims orD is pu tes that1 7
aris e fairly c ontemporaneou s ly ou tof the s ame s etof ac ts , events or c irc u ms tanc es ,1 8
thathas orhave (a)a c u mu lative amou ntin c ontrovers y notexc eed ing $2 , 50 0 , 0 0 0 , and19
(b)a c u mu lative C ompletion D ead line ad ju s tmentin c ontrovers y notexc eed ing45 d ays .2 0
To c larify, allu nres olved C laims orD is pu tes thataris e fairly c ontemporaneou s ly ou tof21
the s ame s et of ac ts , events or c irc u ms tanc es s hallbe aggregated to d etermine22
whetherthe foregoing arbitration c aps are met; and the arbitrators hallhave no power23
whats oeverto make an aggregate arbitration award foralls u c h u nres olved C laims or24
D is pu tes in exc es s ofs u c h c aps . A ny s u c harbitration proc eed ings hallbe de novo .25

22 . 2 . 5. 1 A rbitration P roc ess26

The P arty elec ting to bring its u nres olved D is pu te to(a)2 7
arbitration s halls erve u pon the otherP arty a written requ es tformand atory and bind ing2 8
arbitration.29

The P arties s hallthen s eek to mu tu ally agree u pon(b)30
the arbitration proc es s , and any other matter pertinentto arbitration nototherwis e31
ad d res s ed in this S ec tion 22 . 2 . 5.32

If the P arties c annot agree u pon an arbitration(c )33
proc es s within 30 d ays , then the P arty s eeking arbitration s hallbe entitled to c ompel34
arbitration by s erving a d emand forarbitration, in ac c ord anc e with A meric an A rbitration35
A s s oc iation (“A A A ”)ru les , on the otherparty and the A A A . Ifarbitration is ad minis tered36
throu ghthe A A A , then the Exped ited P roc ed u res ofthe C ons tru c tion Ind u s try A rbitration37
Ru les of the A A A s hall be u s ed for d es ign and c ons tru c tion D is pu tes and the38
C ommerc ialD is pu te Res olu tion P roc ed u res of the A A A s hallbe u s ed for allother39
D is pu tes . The arbitration s hallbe c ond u c ted by a s ingle arbitratormu tu ally agreeable to40
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the P arties and s elec ted from the c omplex c ons tru c tion litigation paneld eveloped by1
A A A in the c as e of d es ign and c ons tru c tion D is pu tes , orfrom a lis td eveloped by the2
A A A in allother c as es . If the P arties failto appointa mu tu ally agreeable arbitrator3
within 30 d ays , the P res id entof the A A A s hallappointthe arbitratorfrom the c omplex4
c ons tru c tion litigation panelin the c as e of d es ign and c ons tru c tion D is pu tes , or from5
s u c hlis td eveloped by the A A A in allotherD is pu tes . The s c ope and extentofd is c overy6
s hallbe as d etermined by the arbitratorin ac c ord anc e withA A A ru les s etforthabove.7

N otwiths tand ing S ec tion 22 . 2 . 5. 1(c ), for ins u ranc e(d )8
D is pu tes , the arbitrator(s )s hallbe experienc ed in the ind u s try ofins u ranc e u nd erwriting.9

The arbitrator s hallrend er his or her d ec is ion by(e)10
applyingthe pertinentprovis ion(s )ofthe C ontrac tD oc u ments and applic able L aw to the11
relevantfac ts and c irc u ms tanc es ofthe c as e. The arbitrators halls etforth the d ec is ion12
and reas oningforthe d ec is ion in writing.13

If any P arty ac ts to u nreas onably d elay or prevent(f)14
arbitration, the otherP arty s hallbe entitled to enforc e the arbitration provis ions of this15
A greementby petition to the S u periorC ou rtloc ated in M aric opa C ou nty, A rizona.16

The arbitrator s hallnot have the power to award(g)1 7
pu nitive d amages , res c ind this A greement, reform the C ontrac tD oc u ments , orvoid any1 8
limitations on liability c ontained in this A greement.19

The venu e of any arbitration hearing s hall be in(h)20
P hoenix, A rizona.2 1

D eveloperand A D O T wills hare equ ally the expens es(i)22
ofthe arbitrator. Eac h P arty s hallbearits own c os ts ofpreparingforand partic ipatingin23
the arbitration.24

22 . 2 . 5. 2 A rbitration O u tc om e25

The d ec is ion of the arbitrator s hallbe bind ing, and ju d gmentu pon the award26
rend ered by the arbitrator may be entered in the S u perior C ou rtloc ated in M aric opa2 7
C ou nty, A rizona.2 8

22 . 2 . 6 S tate C ou rtL itigation; Ju risd ic tion and Venu e29

22 . 2 . 6. 1 Either P arty s hall have the right to initiate litigation30
proc eed ings for an u nres olved D is pu te; provid ed that(a) the P arties have c ompleted31
the requ irements of S ec tion 22 . 2 . 1 and S ec tion 22 . 2 . 2 , and (b)the u nres olved D is pu te32
is noteligible forarbitration. A ny s u c hlitigation proc eed ings hallbe de novo.33

22 . 2 . 6. 2 A lllitigation between the parties c onc erning any D is pu tes34
s hallbe filed , heard and d ec id ed in the S u perior C ou rtloc ated in M aric opa C ou nty,35
A rizona, whic hs hallhave exc lu s ive ju ris d ic tion and venu e.36
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22 . 2 . 7 C ontinu ation ofW orkand P aym ents D u ring D ispu te1

22 . 2 . 7 . 1 Failu re by A D O T to pay any amou ntin D is pu te s hallnot2
alleviate, d iminis h ormod ify in any res pec tD eveloper’ s obligation to perform u nd erthe3
C ontrac t D oc u ments , inc lu d ing D eveloper’ s obligation to ac hieve the C ompletion4
D ead lines and perform allW ork in ac c ord anc e with the C ontrac tD oc u ments . A tall5
times d u ringthe D is pu te Res olu tion P roc ed u res , D eveloperand allS u bc ontrac tors s hall6
c ontinu e with the performanc e ofthe W orkand theirobligations , inc lu d ing any d is pu ted7
W ork orobligations , d iligently and withou td elay ors low d own, in ac c ord anc e with the8
C ontrac tD oc u ments , exc eptto the extentenjoined by ord er of a c ou rtor otherwis e9
s pec ified or d irec ted by A D O T. D eveloper ac knowled ges that it s hall be s olely10
res pons ible for the res u lts of any d elaying ac tions or inac tions thatD eveloper or any11
D eveloper-Related Entity takes d u ring the pend enc y of res olu tion of a D is pu te relating12
to the W ork even if D eveloper’ s pos ition in c onnec tion with the D is pu te u ltimately13
prevails . In ad d ition, d u ring the pend enc y of res olu tion of a D is pu te relating to the14
W ork, the P arties s hall c ontinu e to c omply with all provis ions of the C ontrac t15
D oc u ments , the P rojec tM anagementP lan, the GovernmentalA pprovals and applic able16
L aw.1 7

22 . 2 . 7 . 2 D u ring the c ou rs e of any and all D is pu te Res olu tion1 8
P roc ed u res , A D O T willc ontinu e to pay to D eveloperwhen d u e allu nd is pu ted amou nts19
owingu nd erthis A greement.2 0

22 . 2 . 7 . 3 A ny C laim or D is pu te regard ing s u c h payment s hall be21
res olved pu rs u antto this A rtic le 22 . D eveloper s hallproc eed as d irec ted by A D O T22
pend ing res olu tion of the C laim or D is pu te. Upon res olu tion of any s u c h C laim or23
D is pu te, eac hP arty s hallpromptly pay to the otherany amou ntowing.24

22 . 2 . 8 A ttorney Fees25

Exc eptas expres s ly provid ed otherwis e in this A greement, eac h P arty s hallbear26
its own attorneys ' fees and expens es inc u rred in c onnec tion with any D is pu te2 7
Res olu tion P roc ed u res , regard les s ofthe ou tc ome. Eac h P arty hereby waives A rizona2 8
Revis ed S tatu tes S ec tion 12-341 . 0 1 and allbenefits thereof. Eac h P arty ac knowled ges29
thatitu nd ers tand s the provis ions and effec tof s u c h s tatu te, has c ons u lted with legal30
c ou ns elregard ings u c hwaiver, and willingly grants s u c hwaiver.31
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A RTIC L E 23.1
REC O RD S A ND A UD ITS ; O W NERS H IP O F D O C UM ENTS A ND INTEL L E C TUA L2

P RO P ERTY3

23. 1 D etailed P ric ing D oc u m ents4

23. 1 . 1 C ontents ofD P D s5

The “D etailed P ric ing D oc u ments , ”or “D P D s , ”s hallc ons is tof allc os t, u nit6
pric ing, pric e q u ote and otherd oc u mentary information u s ed in preparation ofthe P ric e.7
The D P D s s hall, interalia, c learly d etailhow eac h c os torpric e inc lu d ed in the P ropos al8
has been d etermined and s halls how c os tor pric e elements in s u ffic ientd etailas is9
ad eq u ate to enable A D O T to u nd ers tand how D eveloper c alc u lated the P ric e. The10
D P D s provid ed in c onnec tion with qu otations and S u pplementalA greements s hall, inter11
alia , c learly d etailhow the totalc os torpric e and ind ivid u alc omponents of thatc os tor12
pric e were d etermined . The D P D s s hallitemize the es timated c os ts or pric e of13
performing the W ork s eparated into u s u aland c u s tomary items and c os tor pric e14
c ategories to pres enta d etailed es timate ofc os ts and pric e, s u c h as d irec tlabor, repair15
labor, eq u ipmentowners hipand operation, expend able materials , permanentmaterials ,16
s u pplies , S u bc ontrac tc os ts , plantand eq u ipment, ins u ranc e, bond s , letters of c red it,1 7
ind irec tc os ts , c ontingenc ies , mark-u p, overhead and profit. The D P D s s hallitemize the1 8
es timated annu alc os ts of ins u ranc e premiu ms for eac h c overage requ ired to be19
provid ed by D eveloper u nd er S ec tion 11 . The D P D s s hallinc lu d e allas s u mptions2 0
mad e in d etermining the s c ope of the W orkand c alc u lating the P ric e, d etailed q u antity21
takeoffs , pric e red u c tions and d is c ou nts , rates of prod u c tion and progres s c alc u lations ,2 2
and q u otes from S u bc ontrac tors u s ed by D eveloper to arrive atthe P ric e, and any23
ad ju s tments to the P ric e u nd erthis A greement.24

23. 1 . 2 M annerand D u ration forRetaining D etailed P ric ing D oc u m ents25

23. 1 . 2 . 1 P riorto exec u tion ofthis A greement, D eveloperd elivered to26
A D O T one c opy of allthe D P D s , togetherwith a d etailed ind ex and c atalogu e of the2 7
D P D s . Upon exec u tion ofthis A greement, the D P D s and ind ex and c atalogu e s hallbe2 8
held in loc ked fireproofc abinet(s )s u pplied by D eveloperand loc ated in A D O T’ s projec t29
offic e with the key held only by D eveloper. Fu rther, c onc u rrently with exec u tion ofeac h30
S u bc ontrac torwith approvalof eac h S u pplementalA greementoramend mentto any31
C ontrac tD oc u ment, the P arties s hallad d to the c abinetone c opy of alld oc u mentary32
information res pec ting the pric ing by the S u bc ontrac tor or u s ed in preparation of the33
S u pplementalA greementoramend ment, and s hallu pd ate the ind ex and c atalogu e.34

23. 1 . 2 . 2 The D P D s and ind ex and c atalogu e pertaining to the D & C35
W ork, inc lu d ing M aintenanc e D u ring C ons tru c tion, s hallbe held in s u c h c abinetor36
otherwis e maintained u ntilallofthe followinghave oc c u rred :37

1 8 0 d ays have elaps ed from the earlier of P rojec t(a)38
FinalA c c eptanc e ortermination ofthis A greement;39
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A llW arranty Terms have expired pu rs u ant to this(b)1
A greement;2

A llC laims orD is pu tes regard ing the D & C W ork have(c )3
been s ettled ; and4

The Final D & C P ayment has been mad e and(d )5
ac c epted .6

23. 1 . 2 . 3 The D P D s and ind ex and c atalogu e pertaining to the7
M aintenanc e S ervic es s hallbe held in s u c h c abinetorotherwis e maintained u ntilallof8
the followinghave oc c u rred :9

60 d ays have elaps ed from the expiration or earlier(a)10
termination ofthis A greement;1 1

A llC laims or D is pu tes regard ing the M aintenanc e(b)12
S ervic es have been s ettled ; and13

A llamou nts owing from A D O T to D eveloperand from(c )14
D eveloperto A D O T u nd erthis A greementhas been mad e and ac c epted .15

23. 1 . 3 A vailability forReview16

The D P D s s hallbe available d u ring bu s ines s hou rs forjointreview by D eveloper1 7
and A D O T, or by D eveloper, A D O T and any d is pu te res olver, in ac c ord anc e with1 8
A rtic le 22 , in c onnec tion with approval of the P rojec t S c hed u le, negotiation of19
S u pplementalA greements , and res olu tion of C laims or D is pu tes u nd er the C ontrac t20
D oc u ments , and als o as d es c ribed in S ec tion 23. 1 . 7 . A D O T willbe entitled to review all21
or any partof the D P D s in ord er to s atis fy its elf regard ing the applic ability of the22
ind ivid u ald oc u ments to the matteratis s u e.23

23. 1 . 4 P roprietary Inform ation24

The D P D s are, and s hallalways remain, the property of D eveloperand s hallbe25
c ons id ered to be in D eveloper’ s pos s es s ion, s u bjec tto A D O T’ s rightto review the D P D s26
as provid ed in this S ec tion 23. 1 . D eveloperwillhave and c ontrolthe keys to the filing2 7
c abinetc ontaining the D P D s . A D O T ac knowled ges thatD evelopermay c ons id erthat2 8
the D P D s c ons titu te trad e s ec rets orproprietary information. A D O T willhave the right29
to c opy the D P D s for the pu rpos es s etforth in this S ec tion 23. 1 , provid ed thatthe30
P arties exec u te a mu tu ally agreeable c onfid entiality agreementwith res pec tto D P D s31
thatc ons titu te trad e s ec rets orproprietary information, whic h c onfid entiality agreement32
s hallexplic itly ac knowled ge thatitis s u bjec tto applic able L aw (inc lu d ing the A rizona33
P u blic Rec ord s A c t).34
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23. 1 . 5 Representation1

D eveloper repres ents and warrants thatthe D P D s c ons titu te alld oc u mentary2
information u s ed in the preparation of its P ric e. D eveloperagrees thatno otherpric e3
propos alpreparation information willbe c ons id ered in res olving D is pu tes or C laims .4
D eveloper fu rther agrees thatthe D P D s are notpartof the C ontrac tD oc u ments and5
thatnothingin the D P D s s hallc hange ormod ify any C ontrac tD oc u ment.6

23. 1 . 6 Form ofD P D s7

Exc eptas otherwis e provid ed in the RFP , D eveloper s halls u bmitthe D P D s in8
s u c h formatas is u s ed by D eveloper in c onnec tion with its P ropos al. D eveloper9
repres ents and warrants thatthe D P D s provid ed with the P ropos alwere pers onally10
examined by an au thorized offic er of D eveloper prior to d elivery, and thatthe D P D s1 1
meetthe requ irements of S ec tion 23. 1 . 4. D eveloper fu rther repres ents and warrants12
thatallD P D s provid ed were or willbe pers onally examined prior to d elivery by an13
au thorized offic er of D eveloper, and that they s hall meet the requ irements of14
S ec tion 23. 1 . 4.15

23. 1 . 7 Review by A D O T to C onfirm C om pleteness16

A D O T may atany time c ond u c ta review ofthe D P D s to d etermine whetherthey1 7
are c omplete. If A D O T d etermines thatany d ata is mis s ing from a D P D , D eveloper1 8
s hallprovid e s u c h d ata within three B u s ines s D ays afterd elivery ofA D O T’ s req u es tfor19
s u c h d ata. A tthattime of its s u bmis s ion to A D O T, s u c h d ata willbe d ate s tamped ,2 0
labeled to id entify itas s u pplementary D P D information and ad d ed to the D P D s .2 1
D eveloper s hallhave no rightto ad d d oc u ments to the D P D s exc eptu pon A D O T’ s2 2
req u es t. The D P D s as s oc iated with any S u pplementalA greementorP ric e ad ju s tment23
u nd erthis A greements hallbe reviewed , organized and ind exed in the s ame manneras24
the originalD P D s .25

23. 2 Financ ialReporting Requ irem ents26

23. 2 . 1 D eveloper s hall d eliver to A D O T financ ial and narrative reports ,2 7
s tatements , c ertific ations , bu d gets and information as and when requ ired u nd er the2 8
C ontrac tD oc u ments .29

23. 2 . 2 D eveloper s hallfu rnis h, or c au s e to be fu rnis hed , to A D O T s u c h30
financ ialinformation and s tatements as A D O T may reas onably requ es tfrom time to31
time forany pu rpos e related to the P rojec t, the W ork orthe C ontrac tD oc u ments . In32
ad d ition, D eveloper s halld eliver to A D O T the following financ ials tatements for eac h33
Gu arantor, atthe times s pec ified below:34

W ithin 60 d ays after the end of eac h fis c alqu arter, d u plic ate(a)35
c opies ofthe balanc e s heetand a c ons olid ated s tatementofearnings ofthe Gu arantor36
and its c ons olid ated s u bs id iaries fors u c h q u arterand forthe period from the beginning37
of the then c u rrentfis c alyearto the end of s u c h q u arter, s etting forth in c omparative38
form the figu res for the c orres pond ing period s d u ring the previou s fis c alyear, allin39
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reas onable d etailand c ertified by the c hieffinanc ialoffic erofthe Gu arantoras c omplete1
and c orrec t, s u bjec tto c hanges res u ltingfrom year-end ad ju s tments ;2

W ithin 120 d ays after the end of eac h fis c alyear, d u plic ate(b)3
c opies of the financ ial s tatements (whic h s hall inc lu d e a balanc e s heet and a4
c ons olid ated s tatementof financ ialc ond ition of the Gu arantor and its c ons olid ated5
s u bs id iaries atthe end of s u c h year, and s tatements of earnings , c hanges in financ ial6
pos ition ofthe Gu arantorand its c ons olid ated s u bs id iaries fors u c h year, and allrelated7
notes to the financ ials tatements , s etting forth in eac h c as e in c omparative form the8
figu res for the previou s fis c alyear), allin reas onable d etailand ac c ompanied by an9
opinion thereon of an ind epend entpu blic ac c ou ntantof rec ognized nationals tand ing10
s elec ted by the Gu arantor, whic h opinion s halls tate thats u c h financ ials tatements have11
been prepared in ac c ord anc e with GA A P c ons is tently applied , and thatthe examination12
of s u c h ac c ou ntants in c onnec tion with s u c h financ ials tatements has been mad e in13
ac c ord anc e with generally ac c epted au d iting s tand ard s , and ac c ord ingly, inc lu d ed s u c h14
tes ts ofthe ac c ou nting rec ord s and s u c h otherau d iting proc ed u res as were c ons id ered15
nec es s ary in the c irc u ms tanc es . If financ ials tatements are prepared in ac c ord anc e16
with princ iples otherthan GA A P , D evelopers hallc onc u rrently d elivera letterfrom the1 7
c ertified pu blic ac c ou ntantof the applic able entity d is c u s s ing the areas of the financ ial1 8
s tatements thatwou ld be affec ted by a c onvers ion to GA A P ; and19

Upon requ es tofA D O T forpartic u larfis c alqu arters , c opies ofall(c )20
otherfinanc ials tatements and information reported by the Gu arantorto its s harehold ers21
generally and of allreports filed by the Gu arantor with the S ec u rities Exc hange22
C ommis s ion u nd er S ec tions 13, 14 or 15(d ) of the Exc hange A c t, to be provid ed to23
A D O T as s oon as prac tic able after fu rnis hing s u c h information to the Gu arantor’ s24
s harehold ers orfiling s u c h reports with the S ec u rities and Exc hange C ommis s ion, as25
applic able.26

23. 2 . 3 D eveloper s hall c ooperate and provid e, and s hall c au s e the2 7
S u bc ontrac tors to c ooperate and provid e, s u c h information as d etermined nec es s ary or2 8
d es irable by A D O T in c onnec tion with any P rojec tfinanc ing. W ithou tlimiting the29
generality ofthe foregoing, D evelopers hallprovid e s u c h information d eemed nec es s ary30
ord es irable by A D O T forinc lu s ion in A D O T’ s s ec u rities d is c los u re d oc u ments and in31
ord er to c omply with S ec u rities and Exc hange C ommis s ion Ru le 15c 2-12 regard ing32
c ertain period ic information and notic e of materialevents . D eveloper s hallprovid e33
c u s tomary repres entations and warranties to A D O T and the c apitalmarkets as to the34
c orrec tnes s , c ompletenes s and ac c u rac y ofany information fu rnis hed .35

23. 2 . 4 D eveloper s hall c ooperate and provid e, and s hall c au s e the36
S u bc ontrac tors to c ooperate and provid e, s u c h information as is nec es s ary or37
req u es ted by A D O T to as s is t or fac ilitate the s u bmis s ion by A D O T of any38
d oc u mentation, reports or analys is req u ired by the S tate, FH W A or any other39
GovernmentalEntity withju ris d ic tion overthe P rojec t.40
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23. 2 . 5 A ll reports and information d elivered by D eveloper u nd er1
S ec tions 23. 2 . 3 and 23. 2 . 4 s hallals o be d elivered elec tronic ally, to the extentelec tronic2
files exis t, and be s u itable forpos tingon the web.3

23. 3 S u bc ontrac tP ric ing D oc u m ents4

23. 3. 1 D eveloper s hall requ ire eac h Key S u bc ontrac tor to s u bmit to5
D eveloper a c opy of alld oc u mentary information u s ed in d etermining its S u bc ontrac t6
pric e (inc lu d ing the pric e for S u bc ontrac t work inc lu d ed in any S u pplemental7
A greement), immed iately prior to exec u ting the S u bc ontrac tand eac h S u bc ontrac t8
c hange ord er. S u c h d oc u mentary information s hallbe held in the s ame manneras the9
D P D s and s hallbe ac c es s ible by A D O T, D eveloper and D is pu te res olvers , on terms10
s u bs tantially s imilarto thos e c ontained herein.1 1

23. 3. 2 Eac h Key S u bc ontrac ts hallinc lu d e (a)a repres entation and warranty12
from the S u bc ontrac tor, for the benefit of D eveloper and A D O T, s tating that its13
s u bmis s ion in the D P D s c ons titu tes allthe d oc u mentary information u s ed in es tablis hing14
its S u bc ontrac t pric e, and (b) the S u bc ontrac tor’ s c ovenant to provid e a s worn15
c ertific ation in favor of D eveloper and A D O T together with eac h s u pplementals etof16
D P D s , s tatingthatthe information c ontained therein is c omplete, ac c u rate and c u rrent.1 7

23. 3. 3 Eac h S u bc ontrac tthatis nots u bjec tto the foregoing requ irements1 8
s hallinc lu d e a provis ion requ iring the S u bc ontrac tor to pres erve alld oc u mentary19
information u s ed in es tablis hing its S u bc ontrac t pric e and to provid e s u c h20
d oc u mentation to D eveloper or A D O T in c onnec tion with any c laim mad e by s u c h21
S u bc ontrac tor.2 2

23. 4 M aintenanc e and Inspec tion ofRec ord s23

23. 4. 1 Exc ept for D P D s (whic h s hall be maintained as s et forth in24
S ec tion 23. 1), D eveloper s hallkeep and maintain in a s ec u re, fire proof loc ation in25
M aric opa C ou nty, A rizona, orin anotherloc ation A D O T approves in its s ole d is c retion,26
ac c u rate and c omplete B ooks and Rec ord s , inc lu d ing c opies of alloriginald oc u ments2 7
d elivered to A D O T. D eveloper s hallkeep and maintain s u c h B ooks and Rec ord s in2 8
ac c ord anc e with applic able provis ions of the C ontrac tD oc u ments , and of the P rojec t29
M anagementP lan, and in ac c ord anc e with Good Ind u s try P rac tic e. D eveloper s hall30
notify A D O T where the B ooks and Rec ord s are kept.31

23. 4. 2 D eveloper s hall make all its B ooks and Rec ord s available for32
ins pec tion by A D O T and A D O T’ s Repres entatives atD eveloper’ s princ ipaloffic es in33
A rizona, or atA D O T’ s projec toffic e for D P D s , atalltimes d u ring normalbu s ines s34
hou rs , withou tc harge. D eveloper s hallprovid e c opies thereof to A D O T, or make35
available for review to A D O T, as and when expres s ly requ ired by the C ontrac t36
D oc u ments , or, for thos e notexpres s ly req u ired , u pon requ es tand atno expens e to37
A D O T. A D O T may c ond u c t any s u c h ins pec tion u pon 48 hou rs ’ prior notic e, or38
u nannou nc ed and withou tpriornotic e where there is good faith s u s pic ion offrau d . The39
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rightofins pec tion inc lu d es the rightto make extrac ts and take notes . The provis ions of1
this S ec tion 23. 4. 2 are s u bjec tto the following:2

They s hallremain in fu llforc e and effec tregard les s ofwhethera(a)3
C laim orD is pu te exis ts orwhethereitherP arty orboth ofthe P arties have invoked the4
D is pu te Res olu tion P roc ed u res ; and5

D eveloper res erves the right to as s ert exemptions from(b)6
d is c los u re for information that wou ld be exempt u nd er applic able S tate L aw from7
d is c overy orintrod u c tion into evid enc e in legalac tions , inc lu d ing information protec ted8
by the attorney-c lient or other legal privilege bas ed u pon an opinion of c ou ns el9
reas onably s atis fac tory to A D O T.1 0

23. 4. 3 D evelopers hallretain B ooks and Rec ord s fora minimu m offive years11
afterthe FinalA c c eptanc e d ate orafterthe d ate generated , whic heveris later; provid ed ,1 2
however, thatifthe C ontrac tD oc u ments s pec ify any d ifferenttime period forretention of13
partic u lar rec ord s , s u c h time period s hallc ontrol. A ny provis ion of the C ontrac t14
D oc u ments es tablis hing a s tated period forretention of B ooks and Rec ord s means the15
period of time, as s tated , after the d ate the B ook or Rec ord is generated , u nles s16
s pec ific ally provid ed otherwis e.1 7

23. 4. 4 N otwiths tand ing the foregoing, D eveloper s hall retain and make1 8
available allB ooks and Rec ord s whic h relate to C laims and D is pu tes being proc es s ed19
orthe s u bjec tof the D is pu te Res olu tion P roc ed u res fora period of notles s than one20
year after the d ate the D is pu te is finally res olved (or for any longer period req u ired21
u nd er any other applic able provis ion of the C ontrac tD oc u ments ). Throu ghou tthe22
c ou rs e of any W ork thatis in D is pu te and the s u bjec tof the D is pu te Res olu tion23
P roc ed u res , D eveloper s hallkeep s eparate and c omplete B ooks and Rec ord s that24
provid e a c leard is tinc tion between the inc u rred d irec tc os ts of d is pu ted W ork and that25
of u nd is pu ted W ork, and s hallpermitA D O T ac c es s to thes e B ooks and Rec ord s on an26
O pen B ookB as is .2 7

23. 4. 5 Referto A ttac hment1 to Exhibit4 forfed eralrequ irements applic able2 8
to maintenanc e and ins pec tion of B ooks and Rec ord s , with whic h D eveloper s hall29
c omply.30

23. 5 A u d its31

23. 5. 1 A D O T will have s u c h rights to review and au d it D eveloper, its32
S u bc ontrac tors and their res pec tive B ooks and Rec ord s as and when A D O T d eems33
nec es s ary for pu rpos es of verifying c omplianc e with the C ontrac t D oc u ments and34
applic able L aw. W ithou tlimiting the foregoing, A D O T willhave the rightto au d it35
D eveloper’ s P rojec tM anagementP lan and c omplianc e therewith, inc lu d ing the rightto36
ins pec tW ork or ac tivities and to verify the ac c u rac y and ad equ ac y of the P rojec t37
M anagementP lan and its c omponentparts , plans and other d oc u mentation. A D O T38
may c ond u c tany s u c h au d itof B ooks and Rec ord s u pon 48 hou rs ’ prior notic e, or39
u nannou nc ed and withou tpriornotic e where there is good faiths u s pic ion offrau d .40
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23. 5. 2 A llC laims or D is pu tes filed agains tA D O T willbe s u bjec tto au d itat1
any time following the filing of the C laim orD is pu te. The au d itmay be performed by2
employees of A D O T orby an au d itoru nd erc ontrac twith A D O T. N o notic e is req u ired3
before c ommenc ing any au d it(i)within 60 d ays afterFinalA c c eptanc e or(ii)within 604
d ays aftertermination ofthis A greement. Thereafter, A D O T willprovid e 20 d ays ’ notic e5
to D eveloper, any S u bc ontrac tors or their res pec tive agents before c ommenc ing an6
au d it. D eveloper, S u bc ontrac tors ortheir agents s hallprovid e and c au s e D eveloper-7
Related Entities to provid e ad eq u ate fac ilities , ac c eptable to A D O T, forthe au d itd u ring8
normalbu s ines s hou rs . D eveloper s hallc ooperate and c au s e D eveloper-Related9
Entities to c ooperate with the au d itors . A ta minimu m , the au d itors s hallhave available10
to them the followingd oc u ments :1 1

D aily time s heets and s u pervis or’ s d aily reports ;(a)12

Union agreements ;(b)13

Ins u ranc e, welfare, and benefits rec ord s ;(c )14

P ayrollregis ters ;(d )15

Earnings rec ord s ;(e)16

P ayrolltax forms ;(f)1 7

M aterialinvoic es and req u is itions ;(g)1 8

M aterialc os td is tribu tion works heet;(h)19

Equ ipmentrec ord s (lis tofc ompany equ ipment, rates , etc . );(i)20

S u bc ontrac tors ’ (inc lu d ingS u ppliers )invoic es ;(j)21

S u bc ontrac tors ’ and agents ’ paymentc ertific ates ;(k)22

C anc eled c hec ks (payroll, S u bc ontrac tors and S u ppliers );(l)23

Job c os treport;(m)24

Job payrollled ger;(n)25

Generalled ger;(o)26

C as hd is bu rs ements jou rnal;(p)2 7

P rojec tS c hed u les ;(q)2 8

A lld oc u ments thatrelate to eac h and every C laim orD is pu te,(r)29
togetherwith alld oc u ments thats u pportthe amou ntof d amages as to eac h C laim or30
D is pu te; and31
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W ork s heets u s ed to prepare the C laim orD is pu te es tablis hing(s )1
the c os tc omponents for items of the C laim or D is pu te, inc lu d ing labor, benefits and2
ins u ranc e, materials , eq u ipment, s u bc ontrac tors , alld oc u ments thates tablis h the time3
period s , ind ivid u als involved , the hou rs for the ind ivid u als , and the rates for the4
ind ivid u als .5

23. 5. 3 Failu re of any D eveloper-Related Entity to maintain and retain6
s u ffic ientrec ord s to allow the au d itors to verify allora portion ofthe C laim orD is pu te, to7
permitthe au d itorac c es s to the B ooks and Rec ord s ofany D eveloper-Related Entity, or8
to otherwis e fu lly c omply with the provis ions of this S ec tion 23. 5 s hallc ons titu te a9
waiverofthe C laim orD is pu te and s hallbarany rec overy orreliefthereu nd er.1 0

23. 5. 4 A ny rights of the FH W A to review and au d it D eveloper, its11
S u bc ontrac tors and theirres pec tive B ooks and Rec ord s are s etforthin Exhibit4.1 2

23. 5. 5 D eveloperrepres ents and warrants the c ompletenes s and ac c u rac y of13
allinformation itorits agents provid es in c onnec tion with A D O T au d its , and s hallc au s e14
all S u bc ontrac tors other than A D O T and Governmental Entities ac ting as15
S u bc ontrac tors to warrant the c ompletenes s and ac c u rac y of allinformation s u c h16
S u bc ontrac tors ortheiragents provid es in c onnec tion withA D O T au d its .1 7

23. 5. 6 A D O T’ s rights of au d it inc lu d e the right to obs erve the bu s ines s1 8
operations of D eveloperand its S u bc ontrac tors to c onfirm the ac c u rac y of B ooks and19
Rec ord s .2 0

23. 5. 7 D eveloper’ s internaland third party qu ality and c omplianc e au d iting21
res pons ibilities s hallbe s etforth in the P rojec tM anagementP lan, c ons is tentwith the22
au d itrequ irements referred to in S ec tions GP 110 . 0 4. 1 , GP 1 10 . 0 7 . 2 , GP 1 1 0 . 0 8 and23
GP 110 . 0 9 ofthe Tec hnic alP rovis ions .24

23. 5. 8 N othing in the C ontrac t D oc u ments s hall in any way limit the25
c ons titu tionaland s tatu tory powers , d u ties and rights ofelec ted S tate offic ials , inc lu d ing26
the ind epend entrights of the S tate A u d itor General, in c arrying ou this or her legal2 7
au thority. D eveloperu nd ers tand s and ac knowled ges that:2 8

The S tate A u d itorGeneralmay c ond u c tan au d itorinves tigation(a)29
ofany P ers on rec eiving fu nd s from the S tate d irec tly u nd erthis A greementorind irec tly30
throu gha S u bc ontrac t;31

A c c eptanc e of fu nd s d irec tly u nd erthis A greementorind irec tly(b)32
throu gh a S u bc ontrac tac ts as ac c eptanc e ofthe au thority ofthe S tate A u d itorGeneral,33
u nd er the d irec tion of the JointL egis lative A u d itC ommittee, to c ond u c tan au d itor34
inves tigation in c onnec tion withthos e fu nd s ; and35

A P ers on thatis the s u bjec tof an au d itor inves tigation mu s t(c )36
provid e the S tate A u d itor Generalwith ac c es s to any information the S tate A u d itor37
Generalc ons id ers relevantto the inves tigation orau d it.38
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23. 6 A rizonaP u blic Rec ord s L aw1

23. 6. 1 D eveloper ac knowled ges and agrees that all rec ord s , d oc u ments ,2
d rawings , plans , s pec ific ations and other materials in A D O T’ s pos s es s ion, inc lu d ing3
materials s u bmitted by D eveloper, are s u bjec tto the provis ions of the A rizona P u blic4
Rec ord s L aw. To the extentthatthis A greementinvolves the exc hange orc reation of5
“pu blic information, ”as s u c h term is d efined by the A rizona P u blic Rec ord s A c t, that6
A D O T c ollec ts , as s embles , ormaintains orhas a rightofac c es s to, and is nototherwis e7
exc epted from d is c los u re u nd erthe A rizona P u blic Rec ord s A c t, D eveloperis req u ired ,8
atno ad d itionalc harge to the S tate, to make any s u c h information available in . pd f9
format, whic his ac c es s ible by the pu blic .1 0

23. 6. 2 If D eveloper believes information or materials s u bmitted to A D O T11
c ons titu te trad e s ec rets , proprietary information or other information thatis exc epted12
from d is c los u re u nd er the A rizona P u blic Rec ord s A c t, D eveloper s hallbe s olely13
res pons ible for s pec ific ally and c ons pic u ou s ly d es ignating thatinformation by plac ing14
“C O N FID EN TIA L ”in the c enterhead erofeac h s u c h page affec ted , as itd etermines to15
be appropriate. A ny s pec ific proprietary information, trad e s ec rets or c onfid ential16
c ommerc ialand financ ialinformation s hallbe c learly id entified as s u c h, and s hallbe1 7
ac c ompanied by a c onc is e s tatementofreas ons s u pportingthe c laim .1 8

23. 6. 3 If A D O T rec eives a requ es tforpu blic d is c los u re of materials marked19
“C O N FID EN TIA L , ”A D O T willu s e reas onable efforts to notify D eveloperof the requ es t20
and give D eveloper an opportu nity to as s ert, in writing and atits s ole expens e, a21
c laimed exc eption u nd erthe A rizona P u blic Rec ord s A c torotherapplic able L aw within22
the time period s pec ified in the notic e is s u ed by A D O T and allowed u nd erthe A rizona23
P u blic Rec ord s A c t. Und er no c irc u ms tanc es , however, willA D O T be res pons ible or24
liable to D eveloperorany otherP ers on forthe d is c los u re ofany s u c h labeled materials ,25
whether the d is c los u re is req u ired by L aw, or c ou rt ord er, or oc c u rs throu gh26
inad vertenc e, mis take or negligenc e on the partof A D O T or its offic ers , employees ,2 7
c ontrac tors orc ons u ltants .2 8

23. 6. 4 In the eventofany proc eed ing orlitigation c onc erning the d is c los u re of29
any materials u bmitted by D eveloperto A D O T, A D O T’ s s ole involvementwillbe as a30
s takehold er retaining the materialu ntilotherwis e ord ered by a c ou rtor s u c h other31
au thority having ju ris d ic tion with res pec t thereto, and D eveloper s hall be fu lly32
res pons ible forotherwis e pros ec u ting ord efend ing any ac tion c onc erning the materials33
atits s ole c os tand ris k; provid ed , however, thatA D O T res erves the right, in its s ole34
d is c retion, to intervene or partic ipate in the litigation in s u c h manner as itd eems35
nec es s ary or d es irable. Exc ept in the c as e of A D O T’ s volu ntary intervention or36
partic ipation in litigation, D evelopers hallpay and reimbu rs e A D O T within 30 d ays after37
rec eiptof d emand and reas onable s u pporting d oc u mentation for allc os ts and fees ,38
inc lu d ing attorneys ’ fees and c os ts , A D O T inc u rs in c onnec tion with any litigation,39
proc eed ingorrequ es tford is c los u re.40

23. 6. 5 N othing c ontained in this S ec tion 23. 6 s hall mod ify or amend41
req u irements and obligations impos ed on A D O T by the A rizona P u blic Rec ord s A c tor42
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other applic able L aw, and the provis ions of the A rizona P u blic Rec ord s A c tor other1
L aws s hallc ontrolin the eventof a c onflic tbetween the proc ed u res d es c ribed above2
and the applic able L aw. D eveloperis ad vis ed to c ontac tlegalc ou ns elc onc erning s u c h3
L aw and its applic ation to D eveloper.4

23. 7 Intellec tu alP roperty5

23. 7 . 1 P roprietary Intellec tu alP roperty6

23. 7 . 1 . 1 D eveloper ac knowled ges and agrees that all P roprietary7
Intellec tu alP roperty, in any med iu m , is s pec ially ord ered or c ommis s ioned by A D O T,8
inc lu d ingworks mad e forhire in ac c ord anc e withS ec tion 10 1 ofthe C opyrightA c tofthe9
United S tates . D eveloperhereby as s igns to A D O T allrights , title and interes tin and to10
the P roprietary Intellec tu alP roperty inc lu d ing any and alls oftware, work prod u c tand11
d es igns .1 2

23. 7 . 1 . 2 A s a c ond ition of FinalA c c eptanc e, D evelopers halld eliver13
to A D O T allwork prod u c t, d oc u ments , res u lts and related materials c reated in the14
d evelopmentof P roprietary Intellec tu alP roperty d u ring the D & C P eriod as wellas15
c omplete, ind exed c ollec tion of s u c h materials . W ithou tlimiting the generality of the16
foregoing, d elivery ofs u c h materials s hallinc lu d e D es ign D oc u ments and C ons tru c tion1 7
D oc u ments . D eveloper may retain a c opy of s u c h work prod u c t, d oc u ments , res u lts1 8
and related materials .19

23. 7 . 1 . 3 D eveloper s hall d eliver to A D O T all work prod u c t,2 0
d oc u ments , res u lts and related materials c reated in the d evelopmentof P roprietary21
Intellec tu alP roperty d u ring the M aintenanc e P eriod promptly afterc reation, as wellas22
an ind exed c ollec tion of s u c h materials . D eveloper may retain a c opy of s u c h work23
prod u c t, d oc u ments , res u lts and related materials .24

23. 7 . 1 . 4 A D O T hereby grants to D eveloper a non-exc lu s ive,25
irrevoc able, perpetu al, fu lly paid u p lic ens e to u s e, exploit, manu fac tu re, d is tribu te,26
c opy, ad aptand d is play the P roprietary Intellec tu alP roperty, inc lu d ing in c onnec tion2 7
with (a)inc orporation into the P rojec t, (b)the W orkforthis P rojec t, (c )allothers ervic es2 8
performed by oron behalf of A D O T to c omplete the W ork, orc omply with D eveloper’ s29
obligations u nd er this A greement, and (d )other projec ts and work of D eveloper. N o30
Intellec tu al P roperty rights of A D O T are being lic ens ed to D eveloper exc ept as31
otherwis e expres s ly provid ed in this S ec tion. D eveloper’ s u s e or exploitation of the32
lic ens ed P roprietary Intellec tu alP roperty s hallbe atD eveloper’ s s ole d is c retion and33
ris k, and in no way s hallbe d eemed to c onferliability orind emnity obligation on A D O T.34
A D O T s hallnotbe liable to D eveloperorany otherpers on forany c laim , los s , d amage,35
c os t, ju d gment, fee, penalty, c harge orexpens e (inc lu d ing attorneys ’ fees and c os ts )to36
the extentaris ing ou toforres u lting from u s e orexploitation ofthe lic ens ed P roprietary37
Intellec tu al P roperty by D eveloper, any trans feree of the lic ens e or any of their38
res pec tive board members , offic ers , agents oremployees . A D O T makes no warranty or39
repres entation, expres s or implied , regard ing the lic ens ed P roprietary Intellec tu al40
P roperty orits s u itability forany intend ed pu rpos e.41
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23. 7 . 2 D eveloperIntellec tu alP roperty1

23. 7 . 2 . 1 S u bjec tto S ec tion 23. 7 . 5, D eveloperhereby grants to A D O T2
a non-exc lu s ive, irrevoc able, perpetu al, fu lly paid -u p rightand lic ens e to u s e, exploit,3
manu fac tu re, d is tribu te, c opy, ad aptand d is play the D eveloper Intellec tu alP roperty,4
inc lu d ingany enhanc ements thereof.5

23. 7 . 2 . 2 D eveloper s hall id entify and d is c los e all D eveloper6
Intellec tu alP roperty c ontained orinc lu d ed in the P rojec tIntellec tu alP roperty, inc lu d ing7
(when reas onably available)fu lland s pec ific information d etailing Intellec tu alP roperty8
c laimed , d ate of au thors hip, c reation or invention, d ate of applic ation(s ), applic ation9
nu mber(s )and regis tering entit(ies ), d ate of regis tration(s ), regis tration nu mber(s )and1 0
regis teringentit(ies ), ifany, and ownerinc lu d ingpers on orentity name and ad d res s .1 1

23. 7 . 2 . 3 D eveloper s halld eliver to A D O T allD eveloper Intellec tu al12
P roperty c ontained or inc lu d ed in the P rojec t Intellec tu al P roperty promptly u pon13
requ es t.14

23. 7 . 3 Third P arty Intellec tu alP roperty15

23. 7 . 3. 1 W henever u s ing any d es ign, d evic e, material, s oftware or16
proc es s protec table or protec ted as Third P arty Intellec tu alP roperty, D eveloper s hall1 7
obtain the rightand lic ens e fors u c h u s e. W ithou tlimiting the foregoing, and s u bjec tto1 8
S ec tion 23. 7 . 5, D eveloper s hall s ec u re nonexc lu s ive, trans ferable, irrevoc able,19
u nc ond itional, royalty-free lic ens es in the name of A D O T to u s e, reprod u c e, mod ify,2 0
ad aptand d is c los e Third P arty Intellec tu alP roperty and s hallpay any and allroyalties21
and lic ens e fees req u ired to be paid forany Intellec tu alP roperty inc orporated into the22
P rojec tIntellec tu alP roperty. A llThird P arty Intellec tu alP roperty lic ens es are s u bjec tto23
A D O T’ s review and approval. The foregoing requ irements hallnotapply, however, to24
mas s -marketed s oftware prod u c ts (s ometimes referred to as “s hrink wrap s oftware”)25
owned by s u c h a P ers on where s u c h a lic ens e c annotbe extend ed to A D O T u s ing26
c ommerc ially reas onable efforts .2 7

23. 7 . 3. 2 D eveloper s hall id entify and d is c los e all Third P arty2 8
Intellec tu alP roperty c ontained orinc lu d ed in the P rojec tIntellec tu alP roperty inc lu d ing29
(when reas onably available)fu lland s pec ific information d etailing Intellec tu alP roperty30
c laimed , d ate of au thors hip, c reation or invention, d ate of applic ation(s ), applic ation31
nu mber(s )and regis tering entit(ies ), d ate of regis tration(s ), regis tration nu mber(s )and32
regis teringentit(ies ), ifany, and ownerinc lu d ingpers on orentity name and ad d res s .33

23. 7 . 4 Inc lu sion in P ric e34

D eveloper ac knowled ges and agrees thatthe P ric e inc lu d es allroyalties and35
c os ts aris ingfrom P rojec tIntellec tu alP roperty orin any way involved in the W ork.36

23. 7 . 5 L ic ensing L im itations37

L ic ens es granted u nd erS ec tions 23. 7 . 2 and 23. 7 . 3 s hallbe limited as follows :38



A rizona D epartmentofTrans portation 2 7 7 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

23. 7 . 5. 1 The right to trans fer the lic ens e is limited to any1
GovernmentalEntity thats u c c eed s to the power and au thority of A D O T generally or2
with res pec tto the P rojec t, and any GovernmentalEntity having power and au thority3
overany c ity orc ou nty road where the P roprietary Intellec tu alP roperty ofD eveloperis4
ins talled , d eployed oroperated .5

23. 7 . 5. 2 The rightto s u blic ens e is limited to S tate, regionaland loc al6
GovernmentalEntities thatown oroperate a S tate H ighway orotherroad (tolled ornot7
tolled )where the P roprietary Intellec tu alP roperty ofD eveloperis ins talled , d eployed or8
operated , and to the c onc es s ionaires , d evelopers , c ontrac tors , s u bc ontrac tors ,9
employees , attorneys , c ons u ltants and agents thatare retained by oron behalfofA D O T10
orany s u c h S tate, regionalorloc alGovernmentalEntity in c onnec tion with the P rojec t,1 1
another S tate H ighway, or other road (tolled or u ntolled ) where the P roprietary12
Intellec tu alP roperty ofD eveloperis ins talled , d eployed oroperated .13

23. 7 . 5. 3 A D O T will:14

N otd is c los e any D eveloper Intellec tu alP roperty or(a)15
Third P arty Intellec tu alP roperty to any P ers on other than au thorized trans ferees and16
s u blic ens ees who agree to be bou nd by any c onfid entiality obligations ofA D O T relating1 7
thereto;1 8

Enter into a c ommerc ially reas onable c onfid entiality(b)19
agreementifrequ es ted by D eveloperwith res pec tto the lic ens ed D eveloperIntellec tu al20
P roperty orThird P arty Intellec tu alP roperty; and21

Inc lu d e, or where applic able requ ire s u c h S tate or(c )22
regional Governmental Entity to inc lu d e, in the c ontrac t with the s u blic ens ee its23
c ovenantto employ s ou nd bu s ines s prac tic es no les s d iligentthan thos e u s ed for its24
own c onfid ential information, and no les s d iligent than requ ired by c ommerc ially25
reas onable s tand ard s of c onfid entiality, to protec tallD eveloperIntellec tu alP roperty or26
Third P arty Intellec tu alP roperty and other materials provid ed u nd er the s u blic ens e2 7
agains t d is c los u re to third parties not in rec eipt of a s u blic ens e, and to u s e the2 8
s u blic ens e only forthe permitted pu rpos es .29

23. 7 . 6 L im itation on A D O T L iability30

N otwiths tand ing any c ontrary provis ion of this A greement, in no events hall31
A D O T or any of its d irec tors , offic ers , employees , c ons u ltants or agents be liable to32
D eveloper, any A ffiliate orany S u bc ontrac torforany d amages , inc lu d ing los s of profit,33
aris ing ou tof breac h of the d u ty of c onfid entiality s etforth in S ec tion 23. 7 . 5 if s u c h34
breac h is notthe res u ltof gros s negligenc e or intentionalmis c ond u c t. D eveloper35
hereby irrevoc ably waives allc laims to any s u c h d amages .36

37
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A RTIC L E 24.1
EA RL Y TERM INA TIO N O F A GREEM ENT; TRA NS ITIO N A T END O F TERM2

24. 1 Term ination forC onvenienc e3

24. 1 . 1 A D O T may, at any time, terminate this A greement and the4
performanc e of the W ork by D eveloper, in whole orin part, if A D O T d etermines , in its5
s ole d is c retion, that a termination is in A D O T’ s bes t interes t (“Termination for6
C onvenienc e”). A D O T willterminate by d elivering to D evelopera N otic e ofTermination7
forC onvenienc e orN otic e of P artialTermination forC onvenienc e s pec ifying the extent8
of termination and its effec tive d ate. Termination (or partial termination) of this9
A greementu nd erthis S ec tion 24 s hallnotrelieve D eveloperorany S u rety orGu arantor10
ofits obligation forany c laims aris ingpriorto termination.1 1

24. 1 . 2 If A D O T terminates this A greementon grou nd s or in c irc u ms tanc es1 2
beyond A D O T’ s termination rights s pec ific ally s et forth in this A greement, s u c h13
termination s hall be d eemed a Termination for C onvenienc e for the pu rpos e of14
d etermining the amou nt of termination c ompens ation d u e (bu t not for any other15
pu rpos e).16

24. 2 Term ination forC onvenienc e C om pensation A m ou nt1 7

24. 2 . 1 IfA D O T exerc is es its rightofTermination forC onvenienc e, its hallowe1 8
termination c ompens ation to D eveloperin an amou ntequ alto the s u m ofthe following:19

P ayments d u e bu tnotyetpaid in ac c ord anc e with A rtic le 13 for(a)20
allD & C W ork and M aintenanc e S ervic es performed u p to the d ate of termination,2 1
inc lu d ing workin progres s s inc e the las tD raw Requ es torM aintenanc e D raw Requ es t,2 2
as applic able, bu twithou tregard to the M aximu m A llowable C u mu lative D raw; plu s23

D eveloper’ s ac tu alreas onable ou t-of-poc ketc os t, withou tprofit,(b)24
and inc lu d ing equ ipment c os ts only to the extent permitted by S ec tion 1 . 2 . 3 of25
Exhibit14 for d emobilization, and work d one to s ec u re the applic able portion of the26
P rojec tfortermination, inc lu d ingreas onable overhead ; plu s2 7

S olely with res pec tto the M aintenanc e S ervic es , an amou nt(c )2 8
eq u alto 6% of the s u m of the u nes c alated A nnu alRou tine M aintenanc e P ayments for29
the nextfive years afterthe yearin whic h s u c h termination oc c u rs ; iftermination oc c u rs30
priorto the s tartof the M aintenanc e P eriod , then s u c h amou nts hallequ al6% of the31
s u m ofthe u nes c alated A nnu alRou tine M aintenanc e P ayments forthe firs tfive years of32
the M aintenanc e P eriod . If the termination hereu nd er is a P artialTermination for33
C onvenienc e and inc lu d es a partiallos s of s c ope of M aintenanc e S ervic es , then s u c h34
equ itable ad ju s tments hallinc lu d e c ompens ation to D eveloper in an amou ntequ alto35
6% of the s u m of the u nes c alated A nnu alRou tine M aintenanc e P ayments alloc able to36
the los ts c ope of M aintenanc e S ervic es forthe nextfive years afterthe yearin whic h37
s u c h partialtermination oc c u rs ; if P artialTermination for C onvenienc e oc c u rs prior to38
the s tartofthe M aintenanc e P eriod , then s u c h amou nts hallequ al6% ofthe s u m ofthe39
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u nes c alated A nnu alRou tine M aintenanc e P ayments alloc able to the los ts c ope of1
M aintenanc e S ervic es forthe firs tfive years ofthe M aintenanc e P eriod ; plu s2

The c os t of s ettling and paying c laims aris ing ou t of the(d )3
termination of W ork u nd er S u bc ontrac ts and Utility A greements , exc lu s ive of the4
amou nts paid or payable on ac c ou ntof s u pplies or materials d elivered or s ervic es5
fu rnis hed by the S u bc ontrac torpriorto the effec tive d ate ofthe N otic e ofTermination for6
C onvenienc e or N otic e of P artialTermination for C onvenienc e of W ork u nd er this7
A greement, whic hamou nts s hallbe inc lu d ed in the c os ton ac c ou ntofwhic hpaymentis8
mad e u nd erc lau s e (c )above; plu s9

The reas onable ou t-of-poc ket c os t inc u rred (inc lu d ing(e)10
reas onable overhead )to pres erve and protec tproperty; plu s1 1

The reas onable ou t-of-poc ketc os tinc u rred to prepare and c arry(f)12
ou tthe trans ition plan u nd erS ec tion 24. 8 . 1 ; plu s13

A ny other reas onable ou t-of-poc ketc os t(inc lu d ing overhead )(g)14
inc u rred inc id ental to termination of W ork u nd er this A greement, inc lu d ing the15
reas onable c os tto D eveloperofhand ling materialretu rned to the S u pplier, d elivered to16
A D O T or otherwis e d is pos ed of as d irec ted by A D O T, and inc lu d ing a reas onable1 7
allowanc e forD eveloper’ s ad minis trative c os ts in d etermining the amou ntpayable d u e1 8
to termination of this A greement, bu texc lu d ing any c os ts and expens es inc u rred in19
c onnec tion withany D is pu tes ; minu s2 0

The c os tof property, materials , s u pplies , eq u ipmentand other(h)21
things to be retained by D eveloper, the agreed pric e for, orproc eed s from , the s ale of22
s u c h items nototherwis e d elivered to A D O T, and otherappropriate d ed u c tions allowed23
u nd erthis A greement, inc lu d ing thos e d ed u c tions thatwou ld be permitted in c onnec tion24
with the FinalD & C P aymentand eac h M onthly D is bu rs ementofthe M aintenanc e P ric e;25
minu s26

A llu nliqu id ated ad vanc e or other payments mad e to or on(i)2 7
behalf of D eveloper applic able to the terminated portion of the W ork or A greement;2 8
minu s29

The c os tof repairing any N onc onforming W ork (or, in A D O T’ s(j)30
s ole d is c retion, the amou ntof the reimbu rs ementto whic h A D O T is entitled u nd er31
S ec tion 6. 7 ); minu s32

The amou ntof any otherc laim whic h A D O T may have agains t(k)33
any D eveloper-Related Entity in c onnec tion withthis A greement; minu s34

A ny other amou nts d u e or payable by D eveloper to A D O T(l)35
pu rs u antto this A greement; minu s36

A mou nts thatA D O T reas onably d eems ad vis able to retain to(m)37
c over any exis ting or threatened c laims and s top notic es relating to the P rojec t,38
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inc lu d ing c laims by Utility C ompanies , orto c overW arranty work, provid ed thatA D O T1
willpromptly pay to D eveloperany s u c h retained amou nts remaining afterthe need for2
the retention end s .3

24. 2 . 2 D eveloperac knowled ges and agrees thatits hallnotbe entitled to any4
c ompens ation in exc es s ofthe valu e ofthe W orkperformed (d etermined as provid ed in5
S ec tion 24. 2 . 1) plu s its s ettlementc os ts , and that, exc eptto the extentprovid ed in6
S ec tion 24. 2 . 1(a) and (c ), items s u c h as los t or antic ipated profits , u nabs orbed7
overhead and opportu nity c os ts s hallnotbe rec overable by itu pon termination of this8
A greement. The totalamou ntto be paid to D eveloperfora termination with res pec tto9
the M aintenanc e S ervic es , exc lu s ive ofthe paymentd es c ribed in S ec tion 24. 2 . 1(d )and1 0
the c os ts d es c ribed in S ec tions 24. 2 . 1(d ), (e), (f)and (g), may notexc eed the s u m of11
the totalA nnu alRou tine M aintenanc e P aymentfor the year in whic h the termination12
oc c u rs les s : (a)the amou ntofs aid paymentpreviou s ly mad e; and (b)the portions ofthe13
M aintenanc e P ric e related to M aintenanc e S ervic es not terminated , if any.14
Fu rthermore, in the eventthatany refu nd is payable with res pec tto ins u ranc e orbond15
premiu ms , letterof c red itfees , d epos its orotheritems whic h were previou s ly pas s ed16
throu gh to A D O T by D eveloper, s u c h refu nd s hallbe paid d irec tly to A D O T orotherwis e1 7
c red ited to A D O T. Exc eptfornormals poilage, and exc eptto the extentthatA D O T will1 8
have otherwis e expres s ly as s u med the ris k of los s , there willbe exc lu d ed from the19
amou nts payable to D eveloper u nd erS ec tion 24. 2 . 1 , the fairvalu e, as d etermined by20
A D O T, of eq u ipment, mac hinery, materials , s u pplies and property whic h is d es troyed ,2 1
los t, s tolen, ord amaged s o as to bec ome u nd eliverable to A D O T, ors old pu rs u antto22
S ec tion 24. 8 . 2 . 1 1 . Information c ontained in the D P D s may be a fac torin d etermining23
the valu e ofthe W orkterminated .24

24. 2 . 3 Upon d etermination of the amou ntof the termination payment, the25
P arties s hallamend this A greementto reflec tthe agreed termination payment, A D O T26
willpay D eveloper the amou ntd u e, and , in the c as e of a P artialTermination for2 7
C onvenienc e, the P ric e s hallbe red u c ed to reflec tthe red u c ed s c ope of W ork u s ing2 8
proc ed u res c omparable to thos e forA D O T red u c tive c hanges u nd erS ec tion 15. 1 . 6.29

24. 2 . 4 Ifa termination hereu nd eris partial, D evelopermay file a propos alwith30
A D O T for an equ itable ad ju s tment of the P ric e for the c ontinu ed portion of this31
A greement. A ny propos al by D eveloper for an equ itable ad ju s tment u nd er this32
S ec tion 24. 2 . 3 s hallbe requ es ted within 90 d ays from the effec tive d ate of the partial33
termination u nles s extend ed in writing by A D O T. The amou ntof any s u c h ad ju s tment34
as may be agreed u pon s hallbe s etforthin a S u pplementalA greement.35

24. 3 P aym ent36

24. 3. 1 A D O T willpay amou nts owing to D eveloper, u nd erthis A rtic le 24, as37
follows :38

Und is pu ted amou nts , by notlaterthan the nextC ontrac torC yc le(a)39
Key D ate oc c u rringafterA D O T approves s aid amou nts ; and40
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D is pu ted amou nts , by notlaterthan the nextC ontrac tor C yc le(b)1
Key D ate oc c u rringafterthe c orres pond ingD is pu te is res olved .2

24. 3. 2 A D O T may, bu tis notobligated to, make ad vanc e partialpayments to3
D eveloper, for c os ts D eveloper inc u rs in c onnec tion with a termination u nd er this4
A rtic le 24, before D eveloper’ s termination c ompens ation is finally d etermined . If the5
total of s u c h ad vanc e partial payments exc eed s the amou nt of the termination6
c ompens ation finally d etermined to be owing to D eveloper u nd erthis A rtic le 24, s u c h7
exc es s s hallbe payable by D eveloperto A D O T u pon d emand .8

24. 4 S u bc ontrac ts9

24. 4. 1 P rovis ions s hallbe inc lu d ed in eac h S u bc ontrac t(atalltiers )regard ing10
terminations for c onvenienc e, allowing s u c h termination rights and obligations to be11
pas s ed throu gh to the S u bc ontrac tors and es tablis hing terms and c ond itions relating12
thereto, inc lu d ing proc ed u res ford etermining the amou ntpayable to the S u bc ontrac tor13
u pon a termination, c ons is tentwiththis A rtic le 24.14

24. 4. 2 Eac h S u bc ontrac ts hallprovid e that, in the eventof a termination for15
c onvenienc e by A D O T, the S u bc ontrac tor willnotbe entitled to any antic ipatory or16
u nearned profit on W ork terminated or partly terminated , exc ept as provid ed in1 7
S ec tion 24. 2 . 1(c ), or to any paymentwhic h c ons titu tes c ons eq u entiald amages on1 8
ac c ou ntofthe termination orpartialtermination.19

24. 5 Term ination B ased on D elayed Issu anc e ofNTP s2 0

24. 5. 1 If N TP 1 has notbeen is s u ed within 120 d ays afterthe Effec tive D ate21
and this d elay is notc au s ed in whole or in partby an ac t, omis s ion, negligenc e,2 2
intentionalmis c ond u c t, orbreac h ofapplic able L aw, c ontrac torGovernmentalA pproval23
of any D eveloper-Related Entity, D eveloper, as its s ole remed y, s hallhave the rightto24
terminate this A greement, whic h right s hallbe exerc is ed by d elivery of notic e of25
termination to A D O T. In s u c h event, A D O T’ s s ole liability to D eveloper is to pay26
D eveloper (a) the s ame payment for work prod u c t as provid ed to u ns u c c es s fu l2 7
P ropos ers pu rs u ant to S ec tion 6. 3 of the ITP , provid ed , however, that all other2 8
c ond itions fors u c h paymentare met, plu s (b)reas onable ou t-of-poc ketc os ts (inc lu d ing29
overhead ) inc u rred in performing any of the ac tivities d es c ribed or requ ired in30
S ec tions 5. 1 1 , 5. 1 2 and 6. 1 ofthe ITP .31

24. 5. 2 If N TP 2 has notbeen is s u ed within 120 d ays afters atis fac tion of all32
c ond itions prec ed ent to is s u anc e of N TP 2 , D eveloper, as its s ole remed y, may33
c ond itionally elec tto terminate this A greementby provid ing A D O T with notic e of s u c h34
c ond itional elec tion. If D eveloper d elivers a notic e of its c ond itional elec tion to35
terminate, A D O T willhave the c hoic e of eitherac c epting s u c h notic e of termination or36
c ontinu ing this A greementin effec tby d elivering to D evelopernotic e of A D O T’ s c hoic e37
notlater than 30 d ays after rec eiptof D eveloper’ s notic e. If A D O T d oes notd eliver38
notic e of its c hoic e within s u c h 30 -d ay period , then itwillbe d eemed to have ac c epted39
D eveloper’ s elec tion to terminate the A greement. In s u c h event, the termination s hall40
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be d eemed a termination for c onvenienc e and hand led in ac c ord anc e with this1
S ec tion 24. If A D O T d elivers timely notic e c hoos ing to c ontinu e this A greementin2
effec t, then the P ric e ad ju s tmentprovis ions d es c ribed in S ec tion 14. 4. 13 s hallbe3
extend ed and c ontinu e in effec tforthe d u ration of the d elay in is s u anc e of N TP 2 , or4
u ntilearliertermination ofthis A greement.5

24. 6 Term ination by C ou rtRu ling6

24. 6. 1 This A greementand the other C ontrac tD oc u ments are s u bjec tto7
Termination by C ou rtRu ling.8

24. 6. 2 Termination by C ou rt Ru ling bec omes effec tive, and au tomatic ally9
terminates this A greement, u pon is s u anc e ofthe final, non-appealable c ou rtord erby a10
c ou rtof c ompetentju ris d ic tion; provid ed , however, thatwhere S ec tion 25. 15 applies ,1 1
Termination by C ou rtRu lingbec omes effec tive only afterthe P arties d etermine they are12
u nable to negotiate revis ions to the C ontrac tD oc u ments to effec ttheiroriginalintent.13

24. 6. 3 Ifboth P arties agree in writing, they may elec tto partially terminate this14
A greementd u e to s u c h c ou rtord erand to c ontinu e the remaind erofthis A greementin15
effec t, to the extentitis pos s ible to d o s o withou tviolatingthe c ou rtord er.16

24. 6. 4 IfTermination by C ou rtRu ling oc c u rs , then A D O T willowe termination1 7
c ompens ation to D eveloperequ alto thatowing u pon a Termination forC onvenienc e or1 8
P artialTermination for C onvenienc e, as applic able, exc eptthe amou nts etforth in19
S ec tion 24. 2 . 1(c ).2 0

24. 7 Term ination B ased on S tatu tory Grou nd s21

24. 7 . 1 A D O T may terminate this A greement, withou t penalty or fu rther22
obligation, within three years afterthe Effec tive D ate, ifany pers on s ignific antly involved23
in initiating, negotiating, s ec u ring, d rafting or c reating this A greementfor A D O T is or24
bec omes , at any time d u ring s u c h three-year period , an employee or agent of25
D eveloper. S ee A rizona Revis ed S tatu tes , Title 38 , C hapter 3, A rtic le 8 , and , in26
partic u lar, S ec tion 38 -511 .2 7

24. 7 . 2 A D O T may terminate this A greement, withou tobligation orpenalty, if2 8
D eveloperorany memberof the D eveloper’ s team violates A rizona Revis ed S tatu tes29
S ec tion 41-251 7 . C , regard ing u nlawfu loffering of employmentto a proc u rementoffic er30
orproc u rementemployee.31

24. 8 Responsibilities afterNotic e ofTerm ination32

24. 8 . 1 W ithin three d ays aftereitherP arty d elivers to the otherP arty a notic e33
of termination of this A greement, D eveloperand A D O T s hallmeetand c onferforthe34
pu rpos e of d eveloping an interim trans ition plan for the ord erly trans ition of the35
terminated W ork, d emobilization and trans fer of the P rojec tand its maintenanc e to36
A D O T. The P arties s hallu s e d iligentefforts to c omplete preparation of the interim37
trans ition plan within 15 d ays after the d ate D eveloper rec eives s u c h notic e of38
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termination. The P arties s hallu s e d iligentefforts to c omplete a finaltrans ition plan1
within 30 d ays after s u c h d ate. The trans ition plan s hallbe in form and s u bs tanc e2
ac c eptable to A D O T in its good faith d is c retion and s hallinc lu d e and be c ons is tentwith3
the provis ions and proc ed u res s etforthin S ec tion 24. 8 . 2 .4

24. 8 . 2 A ftereitherP arty d elivers to the otherP arty a notic e of termination of5
this A greement, and exc eptas otherwis e d irec ted by A D O T, D eveloper s halltimely6
c omply with the following obligations ind epend entof, and withou tregard to, the timing7
forpreparing orimplementing the trans ition plan orford etermining, ad ju s ting, s ettling8
and payingany amou nts d u e D eveloperu nd erthis A greement.9

24. 8 . 2 . 1 D evelopers halls topthe W orkas s pec ified in the notic e.1 0

24. 8 . 2 . 2 D eveloper s hall notify all affec ted S u bc ontrac tors and11
S u ppliers thatthis A greementis being terminated and thattheirS u bc ontrac ts (inc lu d ing12
ord ers for materials , s ervic es or fac ilities ) are not to be fu rther performed u nles s13
otherwis e au thorized in writingby A D O T.14

24. 8 . 2 . 3 D evelopers hallenterinto no fu rtherS u bc ontrac ts (inc lu d ing15
ord ers for materials , s ervic es or fac ilities ), exc ept as nec es s ary to c omplete the16
c ontinu ed portion ofthe W ork.1 7

24. 8 . 2 . 4 Unles s ins tru c ted otherwis e by A D O T, D eveloper s hall1 8
terminate allS u bc ontrac ts and Utility A greements to the extentthey relate to the W ork19
terminated .2 0

24. 8 . 2 . 5 To the extentd irec ted by A D O T, D eveloper s hallexec u te21
and d eliverto A D O T written as s ignments , in form and s u bs tanc e ac c eptable to A D O T,2 2
ac ting reas onably, of all of D eveloper’ s right, title, and interes t in and to: (a)23
S u bc ontrac ts and Utility A greements thatrelate to the terminated W ork, provid ed A D O T24
as s u mes in writing allofD eveloper’ s obligations thereu nd erthataris e afterthe effec tive25
d ate of the termination; and (b)allas s ignable warranties , c laims and c au s es of ac tion26
held by D eveloperagains tS u bc ontrac tors and otherthird parties in c onnec tion with the2 7
terminated W ork, to the extents u c h W orkis ad vers ely affec ted by any S u bc ontrac toror2 8
other third party breac h of warranty, c ontrac t or other legal obligation; provid ed ,29
however, thatD evelopermay retain c laims agains tS u bc ontrac tors forwhic h A D O T has30
been fu lly c ompens ated .31

24. 8 . 2 . 6 S u bjec tto the priorapprovalofA D O T, D evelopers halls ettle32
allou ts tand ing liabilities and c laims aris ing from termination ofS u bc ontrac ts and Utility33
A greements thatare requ ired to be terminated hereu nd er.34

24. 8 . 2 . 7 W ithin 30 d ays after notic e of termination is d elivered ,35
D eveloper s hallprovid e A D O T with a tru e and c omplete lis tof allmaterials , good s ,36
mac hinery, eq u ipment, parts , s u pplies and other property in inventory or s torage37
(whetherheld by D eveloperorany pers on orentity on behalf of orforthe ac c ou ntof38
D eveloper) for u s e in or res pec ting the terminated W ork, or on ord er or previou s ly39
c ompleted bu tnotyetd elivered from S u ppliers foru s e in orres pec ting s u c h W ork. In40
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ad d ition, if requ es ted by A D O T, D eveloper s hallpromptly trans fer title and d eliver to1
A D O T orA D O T’ s A u thorized Repres entative, throu ghbills ofs ale orotherd oc u ments of2
title, as d irec ted by A D O T, alls u c h materials , good s , mac hinery, eq u ipment, parts ,3
s u pplies and other property, provid ed A D O T as s u mes in writing allof D eveloper’ s4
obligations u nd er any c ontrac ts relating to the foregoing thataris e after the effec tive5
d ate oftermination.6

24. 8 . 2 . 8 O n orabou tthe effec tive d ate oftermination, D evelopers hall7
exec u te and d eliver to A D O T the following, together with an exec u ted billof s ale or8
otherwritten ins tru ment, in form and s u bs tanc e ac c eptable to A D O T, ac ting reas onably,9
as s igning and trans ferring to A D O T allof D eveloper’ s right, title and interes tin and to10
the following:1 1

A ll c ompleted or partially c ompleted d rawings(a)12
(inc lu d ing plans , elevations , s ec tions , d etails and d iagrams ), s pec ific ations , d es igns ,13
d es ign d oc u ments , Rec ord D rawings , s u rveys , and other d oc u ments and information14
pertainingto the d es ign orc ons tru c tion ofthe terminated W ork;15

A lls amples , borings , boring logs , geotec hnic ald ata(b)16
and s imilard ata and information relatingto the terminated W ork;1 7

A llbooks , rec ord s , reports , tes treports , s tu d ies and(c )1 8
otherd oc u ments ofa s imilarnatu re relatingto the terminated W ork; and19

A llotherworkprod u c tu s ed orowned by D eveloperor(d )20
any A ffiliate relatingto the terminated W ork.2 1

24. 8 . 2 . 9 In the c as e ofa partialtermination, D evelopers hallc omplete22
performanc e in ac c ord anc e with the C ontrac tD oc u ments of allW ork notterminated ,23
exc eptto the extentperformanc e of the remaining W ork is rend ered impos s ible d u e to24
the s c ope ofthe partialtermination.25

24. 8 . 2 . 10 For the period of time s pec ified by A D O T in the notic e of26
termination oru ntilA D O T takes overthe W ork, D evelopers halltake allac tion thatmay2 7
be nec es s ary, orthatA D O T may d irec t, forthe s afety, protec tion and pres ervation of:2 8

The pu blic , inc lu d ing pu blic and private vehic u lar(a)29
movement;30

The W ork; and(b)31

Equ ipment, mac hinery, materials and property related(c )32
to the P rojec tthatis in the pos s es s ion of D eveloperand in whic h A D O T has ormay33
ac q u ire an interes t.34

24. 8 . 2 . 11 A s au thorized by A D O T in writing, D eveloper s hallu s e its35
bes tefforts to s ell, atreas onable pric es , any property ofthe types referred to in S ec tion36
24. 8 . 2 . 1 0 ; provid ed , however, thatD eveloper: (a)is notrequ ired to extend c red itto any37
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pu rc has er; and (b)may ac q u ire the property u nd er the c ond itions pres c ribed and at1
pric es approved by A D O T. The proc eed s ofany trans ferord is pos ition willbe applied to2
red u c e any payments to be mad e by A D O T u nd erthe C ontrac tD oc u ments orpaid in3
any othermannerd irec ted by A D O T.4

24. 8 . 2 . 12 D eveloper s hallimmed iately s afely d emobilize and s ec u re5
c ons tru c tion, s taging, lay d own and s torage areas forthe P rojec tand Utility A d ju s tments6
inc lu d ed in the W ork in a manner s atis fac tory to A D O T, and remove alld ebris and7
was te materials , exc eptas otherwis e approved by A D O T in writing.8

24. 8 . 2 . 13 D evelopers hallas s is tA D O T in s u c h manneras A D O T may9
requ ire priorto and fora reas onable period following the effec tive d ate oftermination to10
ens u re the ord erly trans ition ofthe terminated W orkand its managementto A D O T, and11
s hall, if appropriate and if requ es ted by A D O T, take alls teps as may be nec es s ary to12
enforc e the provis ions of S u bc ontrac ts pertaining to the s u rrend er of the terminated13
W ork.14

24. 8 . 2 . 14 D evelopers halld eliverto A D O T allB ooks and Rec ord s and15
the then-c u rrentElec tronic D oc u mentM anagementS ys tem , exc eptfor information in16
B ooks and Rec ord s exemptu nd erapplic able S tate L aw from d is c overy orintrod u c tion1 7
into evid enc e in legalac tions , inc lu d ing information protec ted by the attorney-c lientor1 8
otherlegalprivilege bas ed u pon an opinion ofc ou ns elreas onably s atis fac tory to A D O T.19

24. 8 . 2 . 15 D eveloper s hallc arry ou ts u c h other d irec tions as A D O T20
may give forthe termination ofthe W ork.2 1

24. 8 . 2 . 16 D evelopers halltake s u c h otherac tions as are nec es s ary or22
appropriate to mitigate fu rtherc os t.23

24. 9 No C onsequ entialD am ages24

Exc eptas provid ed in S ec tion 24. 2 . 1(c ), u nd er no c irc u ms tanc es s hallD eveloper be25
entitled to antic ipatory or u nearned profits or c ons eq u entialor other d amages as a26
res u ltofany termination u nd erthis A rtic le 24. The paymentto D eveloperd etermined in2 7
ac c ord anc e with this A rtic le 24 c ons titu tes D eveloper’ s exc lu s ive remed y for a2 8
termination hereu nd er.29

24. 10 No W aiver; Release30

24. 10 . 1 N otwiths tand ing anything c ontained in this A greementto the c ontrary,31
a termination u nd erthis A rtic le 24 s hallnotwaive any rightorc laim to d amages whic h32
A D O T may have and A D O T may pu rs u e any c au s e ofac tion whic h itmay have atL aw,33
in equ ity oru nd erthe C ontrac tD oc u ments .34

24. 10 . 2 S u bjec t to S ec tion 24. 1 1 , A D O T’ s payment to D eveloper of the35
amou nts req u ired u nd erthis A rtic le 24 s hallc ons titu te fu lland finals atis fac tion of, and36
u pon paymentA D O T willbe foreverreleas ed and d is c harged from , any and allC laims ,37
c au s es of ac tion, s u its , d emand s and L os s es , known or u nknown, s u s pec ted or38
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u ns u s pec ted , thatD evelopermay have agains tA D O T aris ing ou tof orrelating to the1
terminated W ork. Upon s u c hpayment, D evelopers hallexec u te and d eliverto A D O T all2
s u c h releas es and d is c harges as A D O T may reas onably requ ire to c onfirm the3
foregoing, bu tno s u c h releas e and d is c harge s hallbe nec es s ary to give effec tto the4
foregoings atis fac tion and releas e.5

24. 11 D ispu te Resolu tion6

The failu re of the P arties to agree on amou nts d u e u nd er this A rtic le 24 s hallbe a7
D is pu te to be res olved in ac c ord anc e withA rtic le 22 .8

24. 12 A llowability ofC osts9

A llc os ts c laimed by D eveloper u nd erthis A rtic le 24 mu s tbe allowable, alloc able and1 0
reas onable in ac c ord anc e withthe c os tprinc iples and proc ed u res of48 C FR P art31 .1 1

24. 13 Transition u pon M atu rity ofM aintenanc e P eriod12

24. 13. 1 A D O T and D eveloper s hallmeet and c onfer between 1 8 and s ix13
months before the matu rity of the M aintenanc e P eriod forthe pu rpos e of d eveloping a14
H and bac k Trans ition P lan for the ord erly d emobilization of D eveloper and its15
S u bc ontrac tors and trans fer of P rojec tmaintenanc e from D eveloper to A D O T atthe16
matu rity of the M aintenanc e P eriod . The P arties s hallu s e d iligentefforts to c omplete1 7
preparation of the H and bac k Trans ition P lan notlater than s ix months prior to the1 8
matu rity ofthe M aintenanc e P eriod . The H and bac kTrans ition P lan s hallbe in form and19
s u bs tanc e ac c eptable to A D O T in its good faithd is c retion.2 0

24. 13. 2 B as ed on initialc ons u ltation, D eveloper s hallprepare a d raftof the21
H and bac k Trans ition P lan. A D O T willreview and res pond to the d raftH and bac k22
Trans ition P lan within 30 d ays after rec eipt. W ithin ten d ays after A D O T d elivers its23
res pons e, the P arties willmeetto res olve allis s u es to A D O T’ s s atis fac tion. D eveloper24
s hallthen s u bmitthe finalH and bac kTrans ition P lan forapprovalno laterthan 30 d ays25
afterthe is s u e res olu tion meeting.26

24. 13. 3 The H and bac kTrans ition P lan s hallinc lu d e and be c ons is tentwith the2 7
provis ions and proc ed u res s et forth in (a) S ec tions 24. 8 . 2 . 7 , 2 4. 8 . 2 . 8 , 2 4. 8 . 2 . 1 2 ,2 8
24. 8 . 2 . 13, 24. 8 . 2 . 14 and 24. 8 . 2 . 16, and (b) S ec tion M R 50 1 . 2 . 2 of the Tec hnic al29
P rovis ions .30

24. 13. 4 The P arties s hall c arry ou t the provis ions and proc ed u res in the31
H and bac k Trans ition P lan in a timely manner in ord er to effec tu ate a s mooth and32
u ninterru pted trans ition of P rojec t maintenanc e to A D O T at the matu rity of the33
M aintenanc e P eriod .34

35
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A RTIC L E 25.1
M IS C EL L A NEO US P RO VIS IO NS2

25. 1 A m end m ents3

The C ontrac tD oc u ments may be amend ed only by a written ins tru mentd u ly exec u ted4
by the P arties ortheirres pec tive s u c c es s ors oras s igns , exc eptto the extentexpres s ly5
provid ed otherwis e in this A greement.6

25. 2 W aiver7

25. 2 . 1 N o waiver of any term , c ovenant or c ond ition of the C ontrac t8
D oc u ments s hallbe valid u nles s in writingand s igned by the obligee P arty.9

25. 2 . 2 The exerc is e by a P arty of any rightor remed y provid ed u nd er the10
C ontrac tD oc u ments s hallnotwaive orprec lu d e any otherorfu rtherexerc is e thereofor11
the exerc is e of any other rightor remed y. N o waiver by any P arty of any rightor12
remed y u nd erthe C ontrac tD oc u ments s hallbe d eemed to be a waiverofany otheror13
s u bs eq u entrightorremed y u nd erthe C ontrac tD oc u ments . The c ons entby one P arty14
to any ac tby the other P arty requ iring s u c h c ons ents hallnotbe d eemed to rend er15
u nnec es s ary the obtaining of c ons entto any s u bs eq u entac tfor whic h c ons entis16
requ ired , regard les s ofwhethers imilarto the ac tforwhic hc ons entis given.1 7

25. 2 . 3 Exc eptas provid ed otherwis e in the C ontrac tD oc u ments , no ac t, d elay1 8
oromis s ion d one, s u ffered orpermitted by one P arty orits agents s hallbe d eemed to19
waive, exhau s tor impair any right, remed y or power of s u c h P arty hereu nd er, or to20
relieve the other P arty from the fu llperformanc e of its obligations u nd er the C ontrac t21
D oc u ments .2 2

25. 2 . 4 Either P arty’ s waiver of any breac h or failu re to enforc e any of the23
terms , c ovenants , c ond itions orotherprovis ions ofthe C ontrac tD oc u ments atany time24
s hallnotin any way limitorwaive thatP arty’ s rightthereafterto enforc e orc ompels tric t25
c omplianc e with every term , c ovenant, c ond ition or other provis ion, any c ou rs e of26
d ealing orc u s tom of the trad e notwiths tand ing. Fu rthermore, if the P arties make and2 7
implementany interpretation of the C ontrac tD oc u ments withou td oc u menting s u c h2 8
interpretation by an ins tru ment s igned by both P arties , s u c h interpretation and29
implementation thereofwillnotbe bind ingin the eventofany fu tu re C laims orD is pu tes .30

25. 3 Ind epend entC ontrac tor31

25. 3. 1 D eveloperis an ind epend entc ontrac tor, and nothing c ontained in the32
C ontrac tD oc u ments s hallbe c ons tru ed as c ons titu ting any relations hip with A D O T33
otherthan thatofP rojec td eveloperand ind epend entc ontrac tor.34

25. 3. 2 N othingin the C ontrac tD oc u ments is intend ed ors hallbe c ons tru ed to35
c reate any partners hip, joint ventu re or s imilar relations hip between A D O T and36
D eveloper; and in no events halleitherP arty take a pos ition in any tax retu rn orother37
writing of any kind thata partners hip, jointventu re ors imilarrelations hip exis ts . W hile38
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the term “pu blic -private partners hip”may be u s ed on oc c as ion to refer to c ontrac tu al1
relations hips of the type hereby c reated , the P arties d o not thereby expres s any2
intention to form or hold thems elves ou tas a d e ju re or d e fac to partners hip, joint3
ventu re ors imilarrelations hip, to s hare netprofits ornetlos s es , orto give A D O T c ontrol4
orjointc ontroloverD eveloper’ s financ iald ec is ions ord is c retionary ac tions c onc erning5
the P rojec tand the W ork.6

25. 3. 3 In no events hallthe relations hip between A D O T and D eveloper be7
c ons tru ed as c reating any relations hip whats oever between A D O T and D eveloper’ s8
employees . N eitherD evelopernorany ofits employees is ors hallbe d eemed to be an9
employee of A D O T. Exc ept as otherwis e s pec ified in the C ontrac t D oc u ments ,1 0
D eveloper has s ole au thority and res pons ibility to employ, d is c harge and otherwis e11
c ontrolits employees and has c omplete and s ole res pons ibility as a princ ipalfor its12
agents , for all S u bc ontrac tors and for all other P ers ons that D eveloper or any13
S u bc ontrac torhires to perform oras s is tin performingthe W ork.14

25. 4 S u c c essors and A ssigns; C hange ofC ontrol15

25. 4. 1 The C ontrac tD oc u ments s hallbe bind ing u pon and inu re to the benefit16
of A D O T and D eveloper and their permitted s u c c es s ors , as s igns and legal1 7
repres entatives .1 8

25. 4. 2 A D O T may trans ferand as s ign allorany portion of its rights , title and19
interes ts in and to the C ontrac tD oc u ments , inc lu d ing rights with res pec tto the D & C2 0
P aymentB ond , the D & C P erformanc e B ond , the M aintenanc e P erformanc e B ond , the21
M aintenanc e P ayment B ond , Gu arantees , letters of c red it and other s ec u rity for22
paymentorperformanc e:23

W ithou tD eveloper’ s c ons ent, to any other pu blic agenc y or(a)24
pu blic entity as permitted by L aw, provid ed thatthe s u c c es s ororas s ignee has as s u med25
allof A D O T’ s obligations , d u ties and liabilities u nd er the C ontrac tD oc u mentthen in26
effec t;2 7

W ithou tD eveloper’ s c ons ent, to any otherP ers on thats u c c eed s(b)2 8
to the governmentalpowers and au thority of A D O T; provid ed , however, thats u c h29
s u c c es s or(s ) has as s u med allof A D O T’ s obligations , d u ties and liabilities u nd er the30
C ontrac tD oc u ments then in effec t; and31

To any otherP ers on withthe priorapprovalofD eveloper.(c )32

25. 4. 3 The W arranties and allrights ofA D O T u nd erS ec tion 12 , as wellas all33
otherrights and c laims ofA D O T, ins ofaras they relate to N on-M aintained Elements that34
willbe owned by P ers ons otherthan A D O T (s u c h as Utility C ompanies and the C ity of35
P hoenix), s hallbe as s ignable to s u c h P ers ons .36

25. 4. 4 In the eventofA D O T’ s as s ignmentofallofits rights , title and interes ts37
in the C ontrac tD oc u ments as permitted hereu nd er, D eveloper s hallhave no fu rther38
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rec ou rs e to A D O T u nd er the C ontrac tD oc u ments or otherwis e exc eptas s pec ific ally1
provid ed by otherc ontrac tu alagreementorby s tatu te.2

25. 4. 5 D eveloper s hallnotvolu ntarily or involu ntarily s ell, as s ign, c onvey,3
trans fer, pled ge, mortgage or otherwis e enc u mber D eveloper’ s interes tin and to the4
C ontrac tD oc u ments or any portion thereof withou tA D O T’ s prior approval, exc eptto5
any entity that is u nd er the s ame u ltimate management c ontrol as D eveloper.6
D evelopers hallnotgrantany rightof entry, lic ens e orothers pec ialoc c u panc y of the7
P rojec tto any otherP ers on thatis notin the ord inary c ou rs e of D eveloperperforming8
the W ork, withou tA D O T’ s priorapproval. A ny s ale, as s ignment, c onveyanc e, trans fer,9
pled ge, mortgage, enc u mbranc e, grant of right of entry, lic ens e or other s pec ial10
oc c u panc y in violation ofthis provis ion s hallbe nu lland void ab initio and A D O T, atits11
option, may d ec lare any s u c h attempted ac tion to be a materialD eveloperD efau ltand12
EventofD efau lt.13

25. 4. 6 D evelopers hallnotvolu ntarily or involu ntarily c au s e, permitors u ffer14
any C hange of C ontrold u ring the Term withou tA D O T’ s priorapproval. Ifthere oc c u rs15
any volu ntary orinvolu ntary C hange ofC ontrolwithou tA D O T’ s priorapproval, A D O T, at16
its option, may d ec lare itto be a materialD eveloperD efau ltand EventofD efau lt.1 7

25. 4. 7 W here A D O T’ s prior approval is requ ired for a propos ed s ale,1 8
as s ignment, c onveyanc e, trans fer, pled ge, mortgage, enc u mbranc e, s u bleas e orgrant19
of rightof entry, lic ens e or other s pec ialoc c u panc y, or for any propos ed C hange of20
C ontrold u ring the Term , A D O T may withhold or c ond ition its approvalin its s ole21
d is c retion. A ny s u c h d ec is ion of A D O T to withhold c ons ents hallbe final, bind ing and22
nots u bjec tto the D is pu te Res olu tion P roc ed u res .23

25. 4. 8 A s s ignments and trans fers ofD eveloper’ s interes tin orto the C ontrac t24
D oc u ments permitted u nd erthis S ec tion 25. 4 orotherwis e approved by A D O T willbe25
effec tive only u pon A D O T’ s rec eiptofnotic e ofthe as s ignmentortrans ferand a written26
rec ord able ins tru mentexec u ted by the trans feree, in form and s u bs tanc e ac c eptable to2 7
A D O T, in whic h the trans feree, withou t c ond ition or res ervation, as s u mes all of2 8
D eveloper’ s obligations , d u ties and liabilities u nd er this A greement and the other29
C ontrac tD oc u ments then in effec tand agrees to perform and obs erve allprovis ions30
thereofapplic able to D eveloper. Eac h trans feree s halltake D eveloper’ s interes tin orto31
the C ontrac tD oc u ments s u bjec tto, and s hallbe bou nd by, the P rojec tM anagement32
P lan, the Key S u bc ontrac ts , the Utility A greements , all agreements between the33
trans ferorand railroad s , the GovernmentalA pprovals , and allagreements between the34
trans feror and GovernmentalEntities with ju ris d ic tion over the P rojec tor the W ork,35
exc eptto the extentotherwis e approved by A D O T in its good faithd is c retion.36

25. 5 C hange ofO rganization orNam e37

25. 5. 1 D evelopers hallnotc hange its legalform ofbu s ines s organization in a38
manner thatad vers ely affec ts A D O T’ s rights , protec tions and remed ies u nd er the39
C ontrac tD oc u ments withou tthe priorapprovalofA D O T, whic h c ons entmay be granted40
orwithheld in A D O T’ s s ole d is c retion.41
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25. 5. 2 In the eventeither P arty c hanges its name, s u c h P arty agrees to1
promptly fu rnis h the other P arty with notic e of c hange of name and appropriate2
s u pportingd oc u mentation.3

25. 6 D esignation ofRepresentatives; C ooperation with Representatives4

25. 6. 1 A D O T and D evelopers halleac h d es ignate an ind ivid u alorind ivid u als5
with the au thority to make d ec is ions and bind the P arties on matters relating to the6
C ontrac t D oc u ments (for eac h P arty, its res pec tive “A u thorized Repres entative”).7
Exhibit1 7 hereto provid es the P arties ’ initialA u thorized Repres entative d es ignations .8
Either P arty may c hange its initial A u thorized Repres entative d es ignation by a9
s u bs eq u entwritingd elivered to the otherP arty in ac c ord anc e withS ec tion 25. 1 1 .1 0

25. 6. 2 D eveloper’ s A u thorized Repres entative(s ) s hallhave ons ite field and11
offic e au thority to repres ent and ac t on behalf of D eveloper. S u c h A u thorized12
Repres entative(s )s hallbe pres entatthe jobs ite atalltimes while W ork is ac tu ally in13
progres s .14

25. 6. 3 The P arties may als o d es ignate tec hnic alrepres entatives who s hallbe15
au thorized to inves tigate and reporton matters relatingto the d es ign and c ons tru c tion of16
the P rojec tand negotiate on behalfofeac hofthe P arties , bu twho d o nothave au thority1 7
to bind A D O T orD eveloper.1 8

25. 6. 4 D evelopers hallc ooperate with A D O T and allrepres entatives ofA D O T19
d es ignated as d es c ribed above.2 0

25. 7 S u rvival21

D eveloper’ s repres entations and warranties , the provis ions regard ing invoic ing and22
paymentu nd er A rtic le 13, the expres s rights and obligations of the P arties following23
termination ofthis A greementu nd erA rtic les 19 and 24, the provis ions ofS ec tions 6. 8 . 624
and 6. 8 . 9, the ind emnific ations and releas es c ontained in A rtic le 21 , the D is pu te25
Res olu tion P roc ed u res c ontained in A rtic le 22 , and allother provis ions thatby their26
inherentc harac ter s hou ld s u rvive termination of this A greementor c ompletion of the2 7
W ork, s halls u rvive the termination of this A greementorc ompletion of the W ork. The2 8
provis ions of A rtic le 22 s hallc ontinu e to apply afterexpiration orearliertermination of29
this A greementto allC laims and D is pu tes between the P arties aris ing ou tof the30
C ontrac tD oc u ments .31

25. 8 L im itation on Third P arty B enefic iaries32

Itis notintend ed by any ofthe provis ions ofthe C ontrac tD oc u ments to c reate any third33
party benefic iary hereu nd erorto au thorize anyone nota P arty hereto to maintain a s u it34
for pers onalinju ry or property d amage pu rs u antto the terms or provis ions hereof,35
exc eptto the extentthats pec ific provis ions (s u c h as the W arranty and ind emnity36
provis ions )id entify third parties and s tate thatthey are entitled to benefits hereu nd er.37
Exc ept as otherwis e provid ed in this S ec tion 25. 8 , the d u ties , obligations and38
res pons ibilities of the P arties to the C ontrac tD oc u ments with res pec tto third parties39



A rizona D epartmentofTrans portation 291 Requ es tforP ropos als

S ou thM ou ntain Freeway P rojec t 20 2 M A 0 54 H 8 8 2 7 0 1 C
A d d end u m #6 (10 -26-20 15) Volu me II–D es ign-B u ild -M aintain A greement

s hallremain as impos ed by L aw. The C ontrac tD oc u ments s hallnotbe c ons tru ed to1
c reate a c ontrac tu alrelations hipofany kind between A D O T and a S u bc ontrac tororany2
P ers on otherthan D eveloper.3

25. 9 No P ersonalL iability ofA D O T Em ployees; L im itation on S tate’ s L iability4

25. 9. 1 A D O T’ s A u thorized Repres entatives are ac ting s olely as agents and5
repres entatives ofA D O T when c arrying ou tthe provis ions oforexerc is ing the poweror6
au thority granted to them u nd erthe C ontrac tD oc u ments . They s hallnotbe liable to7
any D eveloper-Related Entity eitherpers onally oras employees ofA D O T forac tions in8
theirord inary c ou rs e ofemployment.9

25. 9. 2 Eac h of the P arties agrees to provid e to the otherP arty’ s A u thorized1 0
Repres entative notic e ofany c laim rec eived by the P arty from any third party relating in11
any way to the matters ad d res s ed in the C ontrac tD oc u ments .1 2

25. 9. 3 In no events hallA D O T be liable forinju ry, d amage, ord eaths u s tained13
by reas on of a d efec torwantof repairon orwithin the S ite d u ring the Term , nors hall14
A D O T be liable for any inju ry, d amage or d eath c au s ed by the ac tions , omis s ions ,15
negligenc e, intentionalmis c ond u c t, or breac h of applic able L aw or c ontrac tby any16
D eveloper-Related Entity.1 7

25. 10 Governing L aw1 8

The C ontrac tD oc u ments s hallbe governed by and c ons tru ed in ac c ord anc e with the19
L aws ofthe S tate forc ontrac ts mad e and to be performed in the S tate.2 0

25. 11 Notic es and C om m u nic ations21

25. 11 . 1 N otic es u nd er the C ontrac tD oc u ments s hallbe in writing and : (a)22
d elivered pers onally; (b)s entby c ertified mail, retu rn rec eiptrequ es ted ; (c ) s entby a23
rec ognized overnightmailorc ou riers ervic e, with d elivery rec eiptrequ es ted ; or(d )s ent24
by fac s imile oremailc ommu nic ation followed by a hard c opy and with rec eiptc onfirmed25
by telephone, to the ad d res s es s etforth in S ec tions 25. 1 1 . 2 and 25. 1 1 . 3, as applic able26
(or to s u c h other ad d res s as may from time to time be s pec ified in writing by s u c h2 7
P ers on).2 8

25. 11 . 2 A llnotic es , c orres pond enc e and other c ommu nic ations to D eveloper29
s hallbe d elivered to the following ad d res s or as otherwis e d irec ted by D eveloper’ s30
A u thorized Repres entative:31

32
_____________________33
_____________________34
_____________________35
_____________________36
Telephone: ___-___-____37
M obile: ___-___-____38
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Fac s imile: ___-___-____1
E-mail: ______@ ______2

W itha c opy to:3
_____________________4
_____________________5
_____________________6
_____________________7
Telephone: ___-___-____8
M obile: ___-___-____9
Fac s imile: ___-___-____10
E-mail: ______@ ______11

In ad d ition, c opies of allnotic es to proc eed and s u s pens ion, termination and d efau lt12
notic es s hallbe d elivered to the followingP ers ons :13

14
_____________________15
_____________________16
_____________________1 7
_____________________1 8
Telephone: ___-___-____19
M obile: ___-___-____20
Fac s imile: ___-___-____21
E-mail: ______@ ______22

23

25. 11 . 3 A llnotic es , c orres pond enc e and other c ommu nic ations to A D O T will24
be marked as regard ing the L oop 20 2 S ou th M ou ntain Freeway P rojec tand s hallbe25
d elivered to the following ad d res s or as otherwis e d irec ted by A D O T’ s A u thorized26
Repres entative:2 7

2 8
A rizona D epartmentofTrans portation29
20 6 S . 1 7 thA venu e30
P hoenix, A Z 8 50 0 731
A ttn: RobertS amou r, P . E .32
Telephone: [NTD – INSERT TELEPHONE NUMBER PRIOR33
TO EXECUTION]34
E-mail: [NTD – INSERT EMAIL ADDRESS PRIOR TO35
EXECUTION]36

37

In ad d ition, c opies ofallnotic es regard ingD is pu tes , s u s pens ion, termination and d efau lt38
notic es s hallbe d elivered to the following:39

40
O ffic e ofthe A rizona A ttorney General41
Trans portation S ec tion42
12 7 5 W . W as hington S treet43
P hoenix, A Z 8 50 0 744
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1

25. 11 . 4 N otic es s hallbe d eemed rec eived when ac tu ally rec eived in the offic e2
of the ad d res s ee (or by the ad d res s ee if pers onally d elivered ) or when d elivery is3
refu s ed , as s hown on the rec eiptof the U. S . P os talS ervic e, private c arrier or other4
P ers on making the d elivery. N otic es d elivered by emailc ommu nic ation s hallbe5
d eemed rec eived when ac tu al rec eipt at the email ad d res s of the ad d res s ee is6
c onfirmed . N otwiths tand ing the foregoing, notic es s entby fac s imile after 4: 0 0 p. m .7
M ou ntain S tand ard Time and allothernotic es rec eived after5: 0 0 p. m . s hallbe d eemed8
rec eived on the firs tB u s ines s D ay following d elivery (thatis , in ord er for a fax to be9
d eemed rec eived on the s ame d ay, atleas tthe firs tpage of the fax mu s thave been10
rec eived before 4: 0 0 p. m . ). A ny tec hnic alor other c ommu nic ations pertaining to the11
W ork s hallbe c ond u c ted by D eveloper’ s A u thorized Repres entative and tec hnic al12
repres entatives d es ignated by A D O T.13

25. 12 Taxes14

D evelopers hallpay, priorto d elinqu enc y, allapplic able taxes . D evelopers hallhave no15
rightto an ad ju s tmentto the P ric e or any other C laim d u e to its mis interpretation of16
L aws res pec tingtaxes orinc orrec tas s u mptions regard ingapplic ability oftaxes .1 7

25. 13 Intereston A m ou nts D u e and O wing1 8

25. 13. 1 P u rs u ant to A rizona Revis ed S tatu tes S ec tion 44-120 1D , no19
preju d gmentinteres ts hallbe d u e eitherP arty forany u nliqu id ated amou nt.2 0

25. 13. 2 S u bjec tto S ec tion 25. 13. 1 , amou nts owed to D eveloper u nd er this21
A greementand notpaid when d u e s hallbear interes tata floating rate equ alto the22
following:23

Ifnotin good faith D is pu te, then atthe P rime Rate in effec tfrom(a)24
time to time plu s 10 0 bas is points , c ommenc ing on the d ate d u e and c ontinu ing u ntil25
paid ; and26

If s u bjec tto a good faith D is pu te overwhetheritis d u e, then at(b)2 7
the P rime Rate in effec tfrom time to time, c ommenc ing from the d ate A D O T res pond s2 8
to a C laim therefor or the d ate A D O T d enies the C laim , whic hever is earlier, and29
c ontinu ing u ntilthe d ate the amou nt is finally d etermined to be d u e pu rs u ant to30
s ettlementorthe D is pu te Res olu tion P roc ed u res , and thereafteratthe P rime Rate in31
effec tfrom time to time plu s 10 0 bas is points u ntilpaid .32

25. 13. 3 S u bjec t to S ec tion 25. 13. 1 , amou nt owed to A D O T u nd er this33
A greement, inc lu d ing any overpaymentto D eveloperas a res u ltof an inac c u rac y in a34
D raw Requ es torM aintenanc e D raw Requ es t, and notpaid when d u e s hallbearinteres t35
ata floatingrate equ alto the following:36

Ifnotin good faith D is pu te, then atthe P rime Rate in effec tfrom(a)37
time to time plu s 1 0 0 bas is points , c ommenc ing on the d ate ofA D O T’ s paymentofthe38
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D raw Requ es tor M aintenanc e D raw Requ es t, or the d ate A D O T c laims any other1
amou ntis d u e, and c ontinu ing u ntilthe d ate the overpaymentorotheramou ntd u e is2
d ed u c ted orpaid ; and3

Ifthe s u bjec tofa good faith D is pu te overwhetheritis d u e, then(b)4
atthe P rime Rate in effec tfrom time to time, c ommenc ing on the d ate of A D O T’ s5
paymentofthe D raw Requ es torM aintenanc e D raw Requ es t, orthe d ate A D O T c laims6
any otheramou ntis d u e, and c ontinu ing u ntilthe d ate the amou ntis finally d etermined7
to be d u e pu rs u antto s ettlementorthe D is pu te Res olu tion P roc ed u res , and thereafter8
atthe P rime Rate in effec tfrom time to time plu s 1 0 0 bas is points u ntilpaid .9

25. 13. 4 A D O T will not owe interes t on any s u m A D O T withhold s from10
payments to D eveloperpu rs u antto this A greement, exc eptforthe period , if any, from11
the d ate the withheld amou ntbec omes d u e and owingto D eveloperu ntilpaid .1 2

25. 13. 5 A P arty’ s rightto rec eive interes tis withou tpreju d ic e to any otherrights13
and remed ies the P arty may have u nd erthis A greement.14

25. 14 Integration ofC ontrac tD oc u m ents15

A D O T and D eveloper agree and expres s ly intend that, s u bjec tto S ec tion 25. 15, this16
A greementand otherC ontrac tD oc u ments c ons titu te a s ingle, non-s everable, integrated1 7
agreementwhos e terms are interd epend entand non-d ivis ible.1 8

25. 15 S everability19

25. 15. 1 If any c lau s e, provis ion, s ec tion orpartof the C ontrac tD oc u ments is2 0
ru led invalid by a c ou rthavingproperju ris d ic tion, then the P arties s hall:2 1

P romptly meet and negotiate a s u bs titu te for s u c h c lau s e,(a)22
provis ion, s ec tion orpart, whic h s hall, to the greates textentlegally permis s ible, effec t23
the originalintentof the P arties , inc lu d ing an equ itable ad ju s tmentto the P ric e to24
ac c ou ntforany c hange in the W orkres u ltingfrom s u c hinvalid ated portion; and25

If nec es s ary or d es irable, apply to the c ou rtor other d ec is ion(b)26
maker (as applic able) whic h d ec lared s u c h invalid ity for an interpretation of the2 7
invalid ated portion to gu id e the negotiations .2 8

25. 15. 2 The invalid ity oru nenforc eability ofany s u c h c lau s e, provis ion, s ec tion29
or parts hallnotaffec tthe valid ity or enforc eability of the balanc e of the C ontrac t30
D oc u ments , whic h s hallbe c ons tru ed and enforc ed as if the C ontrac tD oc u ments d id31
notc ontain s u c hinvalid oru nenforc eable c lau s e, provis ion, s ec tion orpart.32

25. 16 H ead ings33

The c aptions of the artic les , s ec tions and s u bs ec tions herein are ins erted s olely for34
c onvenienc e and u nd er no c irc u ms tanc es are they or any of them to be treated or35
c ons tru ed as partofthis A greement.36
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25. 1 7 Entire A greem ent1

The C ontrac tD oc u ments c ontain the entire u nd ers tand ing ofthe P arties with res pec tto2
the s u bjec t matter hereof and s u pers ed e all prior agreements , u nd ers tand ings ,3
s tatements , repres entations and negotiations between the P arties with res pec tto its4
s u bjec tmatter.5

25. 1 8 C ou nterparts6

This ins tru mentmay be exec u ted in two ormore c ou nterparts , eac h of whic h s hallbe7
d eemed an original, bu t allof whic h together s hallc ons titu te one and the s ame8
ins tru ment.9

1 0
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IN W ITN ES S W H EREO F, this A greementhas been exec u ted as of the d ate firs ts et1
forthabove.2

3
4

D EVEL O P ER:
[__________________________]

B y: [__________________________]

B y
N ame:
Title:

B y: [__________________________]

B y
N ame:
Title:

B y: [__________________________]

B y
N ame:
Title:

A RIZO N A D EP A RTM EN T O F
TRA N S P O RTA TIO N

B y: _________________________
N ame: John S . H alikows ki
Title: D irec tor

5


